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Unsolicited Communications from a Prospective Client

Hypothetical 1

The patriarch of your town's wealthiest family died about three months ago.
Another law firm in town handled the patriarch's estate planning, which has opened up a
very lucrative opportunity for you after his death -- because one of the patriarch's
children hired you about two weeks ago to represent her in challenging her father's will.
You were flattered (but also alarmed) to receive an unsolicited email this morning from
the patriarch's widow/executor -- seeking to employ you in what the widow/executor
anticipates will be a lawsuit by the patriarch's daughter challenging the will. The
widow/executor's email provides some confidential information about the patriarch that
would be useful in the lawsuit you plan to file on the daughter's behalf.

(@) May you tell your client (the patriarch's daughter) about the email you just
received from her mother?

YES (PROBABLY)

(b)  May you continue to represent the daughter despite having received the email
from the widow/executor (whose interests are obviously adverse to the
daughter's interests)?

YES (PROBABLY)

Analysis

All lawyers know that they must preserve their clients' confidences. ABA Model
Rule 1.6(a). The question here is whether lawyers must preserve the confidences they
learn from someone who is arguably a prospective client, even if no full attorney-client
relationship develops.

This scenario also implicates the conflicts rules, which supply a fairly easy but
seemingly harsh answer. Nationwide, bars have repeatedly held that a lawyer who

learns confidential information while interviewing a prospective client cannot (absent
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consent) later be adverse to the prospective client, even if no attorney-client relationship
ever arises.

This well-recognized principle requires lawyers who meet with or otherwise
receive information from prospective clients to walk a "tightrope" -- obtaining enough
general information from the prospective client to run a conflicts search, while not
acquiring so much information that the prospective client will be considered an actual
client for conflicts purposes. A number of law firms have learned to their regret that one
of their partners or associates crossed the line, and created a disabling conflict by
obtaining too much information from a prospective client.

The conflicts principle that governs this situation rests on a duty that the law
imposes on the lawyer to keep confidential any information the lawyer acquires from the
prospective client. This duty makes sense if the lawyer knowingly acquires information
from the prospective client (as in an initial interview) or if the lawyer foolishly fails to run
a conflicts search before talking with the prospective client (as in a cocktail party
conversation). However, a rule requiring a lawyer to maintain the confidentiality of
information received from a prospective client makes much less sense if the prospective
client sends unsolicited information to the lawyer. A strict application of the
confidentiality and conflicts rules in such a setting might tempt clever litigants to
purposely taint their adversary's potential lawyers by sending unsolicited confidential
information to them. Still, the confidentiality rules do seem fairly strong even with
prospective clients who never become actual clients.

This issue becomes more complicated if the information obtained from the

prospective client is of interest to an existing client. In that situation, the possible duty to
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keep the prospective client's information secret runs directly contrary to what otherwise
would be a clear fiduciary duty to disclose the material information to the existing client.
If a lawyer received information "on the street" that a plaintiff was about to file a lawsuit
against the lawyer's client, fiduciary duties probably would require the lawyer to
immediately advise the client. Do these fiduciary duties apply with equal force to an

unsolicited email from a prospective client? Most bars answer in the negative.

State Bars' Approach

Since the advent of emails, bars across America have dealt with this issue -- with
all but one holding that the recipient lawyer does not need to treat the email sender as a
client or even as a prospective client.

In 2001, the New York City Bar essentially adopted the approach of ABA Model
Rule 1.18 (discussed below).! The New York City Bar took a very lawyer-friendly

approach.

1 N.Y. City LEO 2001-1 (3/1/01) (essentially adopting the approach of ABA Model Rule 1.18;
“Information imparted in good faith by a prospective client to a lawyer or law firm in an e-mail generated in
response to an internet web site maintained by the lawyer or law firm where such information is adverse
to the interests of the prospective client generally would not disqualify the law firm from representing
another present or future client in the same matter. Where the web site does not adequately warn that
information transmitted to the lawyer or firm will not be treated as confidential, the information should be
held in confidence by the attorney receiving the communication and not disclosed to or used for the
benefit of the other client even though the attorney declines to represent the potential client."; "The law
firm in this case did not request or solicit the transmission to it of any confidential information by the
prospective client. The fact that the law firm maintained a web site does not, standing alone, alter our
view that the transmitted information was unsolicited. The fact that a law firm's web site has a link to send
an e-mail to the firm does not mean that the firm has solicited the transmission of confidential information
from a prospective client. The Committee believes that there is a fundamental distinction between a
specific request for, or a solicitation of, information about a client by a lawyer and advertising a law firm's
general availability to accept clients, which has been traditionally done through legal directories, such as
Martindale Hubbell, and now is also routinely done through television, the print media and web sites on
the internet. Indeed, Martindale Hubble has put its directory on-line, with links to law firm web sites and
e-mail addresses, facilitating unilateral communications from prospective clients."; "We believe . . . that
there is a vast difference between the unilateral, unsolicited communication at issue here by a
prospective client to a law firm and a communication made by a potential client to a lawyer at a meeting in
which the lawyer has elected voluntarily to participate and is able to warn a potential client not to provide
any information to the lawyer that the client considers confidential."; "[W]here, as here, a prospective
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Information imparted in good faith by a prospective client to
a lawyer or law firm in an e-mail generated in response to an
internet web site maintained by the lawyer or law firm where
such information is adverse to the interests of the
prospective client generally would not disqualify the law firm
from representing another present or future client in the
same matter. Where the web site does not adequately warn
that information transmitted to the lawyer or firm will not be
treated as confidential, the information should be held in
confidence by the attorney receiving the communication and
not disclosed to or used for the benefit of the other client
even though the attorney declines to represent the potential
client.

N.Y. City LEO 2001-1 (3/1/01). In discussing law firms' websites, the New York City Bar
indicated that

[t]he fact that the law firm maintained a web site does not,
standing alone, alter our view that the transmitted
information was unsolicited. The fact that a law firm's web
site has a link to send an e-mail to the firm does not mean
that the firm has solicited the transmission of confidential
information from a prospective client. The Committee
believes that there is a fundamental distinction between a
specific request for, or a solicitation of, information about a
client by a lawyer and advertising a law firm's general
availability to accept clients, which has been traditionally
done through legal directories, such as Martindale Hubbell,
and now is also routinely done through television, the print
media and web sites on the internet.

Id. The New York City Bar assured lawyers that a law firm website disclaimer which

client simply transmits information to a law firm providing no real opportunity to the law firm to avoid its
receipt, the Committee concludes that the law firm is not precluded from representing a client adverse to
the prospective client in the matter."; quoting Professor Hazard, who explained that a prospective client
"who tells a lawyer that he wants to sue XYZ . . . can properly be charged with knowledge that lawyers
represent many different clients, and hence that there is a possibility that the immediate lawyer or her law
firm already represents XYZ . . .."; explaining that a law firm web site disclaimer that "prominently and
specifically warns prospective clients not to send any confidential information in response to the web site
because nothing will necessarily be treated as confidential until the prospective client has spoken to an
attorney who has completed a conflicts check -- would vitiate any attorney-client privilege claim with
respect to information transmitted in the face of such a warning" (footnote omitted); further explaining that
a lawyer receiving confidential information in such an email from a prospective client should not disclose
its contents to the existing client if the law firm did not have an adequate disclaimer, or if there is some
other reason to think that the prospective client sent the confidential information in good faith).
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prominently and specifically warns prospective clients not to
send any confidential information in response to the web site
because nothing will necessarily be treated as confidential
until the prospective client has spoken to an attorney who
has completed a conflicts check -- would vitiate any
attorney-client privilege claim with respect to information
transmitted in the face of such a warning.

Id. (footnote omitted).

Several years later, the Nevada Bar took essentially the same approach. In
2005, the Nevada Bar indicated that prospective clients generally cannot create an
attorney-client relationship through a "unilateral act" such as "sending an unsolicited
letter containing confidential information to the attorney.” Nevada LEO 32 (3/25/05).2
The Nevada Bar explained that a lawyer's website disclaimer should be effective in
eliminating any reasonable expectation of confidentiality by someone sending an
unsolicited email to the lawyer.

In 2006, the San Diego Bar also took this approach, but in a different factual

context. In San Diego County LEO 2006-1,3 the San Diego Bar addressed a

2 Nevada LEO 32 (3/25/05) (holding that a prospective client generally cannot create an attorney-
client relationship through a "unilateral act" such as "sending an unsolicited letter containing confidential
information to the attorney"; warning that such a relationship might arise if a lawyer solicits such
information; explaining that "[a]n attorney who advertises or maintains a web-site may be deemed to have
solicited the information from the prospective client, thereby creating a reasonable expectation on the part
of the prospective client that the attorney desires to create an attorney-client relationship”; "Most
attorneys have addressed this issue by posting disclaimers to the effect that nothing contained on the
web-site or communicated through it by the prospective client will create an attorney-client relationship.
This should be effective, since no one responding to the web-site could -- in the face of such an express
disclaimer -- reasonably believe that an attorney-client relationship had been created.”; explaining that "[i]t
is presently unclear, however, whether the duty of confidentiality also attaches to communications which
are unsolicited where no attorney-client relationship (either express or implied) exists. A recent opinion of
the State Bar of Arizona ethics committee states that unsolicited communications to an attorney (not in
response to an advertisement or web-site) are not confidential, since the sender could not have a
reasonable expectation of privacy in the communication. Arizona State Bar Committee on the Rules of
Professional Conduct, Op. No. 02-04. The opinion contains a well-reasoned dissent which argues
otherwise, however."; noting that Nevada was considering a new rule based on ABA Model Rule 1.18,
which deals with such a situation).

3 San Diego County LEO 2006-1 (2006) (addressing the ethical duties of a lawyer who receives an
unsolicited email from a potential client, which includes harmful facts about the potential client; noting
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hypothetical situation in which a lawyer received an unsolicited email. The Bar started
its analysis by assuming that the lawyer did not have a website and did not advertise,
although the state Bar publicized her email address. The majority indicated that the
prospective client's

unsolicited e-mail is not confidential. Private information

received from a non-client via an unsolicited e-mail is not

required to be held as confidential by a lawyer, if the lawyer

has not had an opportunity to warn or stop the flow of

non-client information at or before the communication is
delivered.

San Diego County LEO 2006-1 (2006). The San Diego Bar held that the lawyer may
continue to represent the other injured accident victim and use the information against
the email's author. The San Diego Bar indicated that it would be a "closer question" if
the lawyer had included her email address at the bottom of an advertisement without
any disclaimers. In that situation, there would be an "inference that private information
divulged to the attorney would be confidential.”

A dissenting opinion argued that

initially that the hypothetical lawyer did not have a website and did not advertise, although the state bar
published her e-mail address; concluding that: (1) "Vicky Victim's [prospective client] unsolicited e-mail is
not confidential. Private information received from a non-client via an unsolicited e-mail is not required to
be held as confidential by a lawyer, if the lawyer has not had an opportunity to warn or stop the flow of
non-client information at or before the communication is delivered." (2) "Lana [lawyer who received the
unsolicited e-mail] is not precluded from representing Henry [other client whom the lawyer had already
begun to represent when she received the unsolicited e-mail, and who has a claim against the potential
client] and may use non-confidential information received from Vicky in that representation.” (3) "If Lana
cannot represent Henry, she cannot accept representation of Vicki [sic] Victim since Lana had already
received confidential information from Henry material to the representation.”; explaining that "Vicky's
admission that she had had 'a few drinks' prior to the accident which injured Henry is relevant and
material to Henry's case and therefore constitute[s] a 'significant' development which must be
communicated to Henry"; explaining that it would be a "closer question” if the lawyer "had placed an
e-mail address at the bottom of a print advertisement for legal services or in a yellow page telephone
listing under an 'attorney' category, without any disclaimers"; noting that in such a circumstance there
would be an "inference" that "private information divulged to the attorney would be confidential"; a
dissenting opinion argues that "l would err on the side of the consumer and find that there is a reasonable
expectation of confidentiality on behalf of the consumer sending an e-mail to an attorney with the
information necessary to seek legal advice").
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| would err on the side of the consumer and find that there is
a reasonable expectation of confidentiality on behalf of the
consumer sending an e-mail to an attorney with the
information necessary to seek legal advice.

Id. (Dissent).

In 2007, the Massachusetts Bar took a dramatically different approach.* In direct
contrast to the New York City analysis, the Massachusetts Bar indicated that a lawyer
could control the flow of information -- by using a click-through disclaimer.

[W]hen an e-mail is sent using a link on a law firm's web site,
the firm has an opportunity to set conditions on the flow of
information. Using readily available technology, the firm may
require a prospective client to review and "click" his assent
to terms of use before using an e-mail link. Such terms of

4 Massachusetts LEO 07-01 (5/23/07) (addressing a situation in which a company seeking to retain
a lawyer to sue another company used a law firm's web site biography link to e-mail one of the firm's
lawyers and provide information about its claim; noting that the lawyer who received the e-mail declined
to represent the company after determining that the law firm represented the proposed target on
unrelated matters; explaining that "[w]lhen a visitor to Law Firm's web site uses the link to send an e-mail,
there is no warning or disclaimer regarding the confidentiality of the information conveyed"; concluding
that the company's e-mail "did not result in the formation of an attorney-client relationship," but
nevertheless created a duty of confidentiality -- which arises "when the lawyer agrees to consider
whether a client-lawyer relationship shall be established™ (quoting Massachusetts Rule 1.6); explaining
that "[i]f ABC Corporation had obtained the lawyer's e-mail address from the internet equivalent of a
telephone directory, we would have no hesitation in concluding that the lawyer had not ‘agreed to
consider' whether to form an attorney-client relationship™; ultimately concluding that "[a] prospective client,
visiting Law Firm's website, might reasonably conclude that the Firm and its individual lawyers have
implicitly 'agreed to consider' whether to form an attorney-client relationship"; explaining that "when an e-
mail is sent using a link on a law firm's web site, the firm has an opportunity to set conditions on the flow
of information. Using readily available technology, the firm may require a prospective client to review and
‘click’ his assent to terms of use before using an e-mail link. Such terms of use might include a provision
that any information communicated before the firm agrees to represent the prospective client will not be
treated as confidential. Or the terms of use could provide that receipt of information from a prospective
client will not prevent the firm from representing someone else in the matter."; also concluding that the
law firm might be prohibited from representing the target in the action being considered by the company
seeking a lawyer, because the law firm's obligations to preserve the confidences of the company which
sent the e-mail might "materially limit" the law firm's ability to represent the target -- depending on the
substance of the e-mail sent to the Law Firm; "the information that ABC disclosed in the e-mail may have
little long-term significance, especially once ABC has made its claim known to XYZ"; explaining that "[o]n
the other hand, ABC's e-mail may contain information, such as comments about ABC's motives, tactics,
or potential weaknesses in its claim, that has continuing relevance to the prosecution and defense of
ABC's claim. In that case, the obligation of the lawyer who received ABC's email to maintain the
confidentiality of its contents would materially limit his ability to represent XYZ, with the result that both the
lawyer and the Law Firm would be disqualified."; explaining that "the Committee believes that a law firm
can avoid disqualification by requiring prospective clients to affirmatively indicate their consent to
appropriate terms of use before using an e-mail link provided on the firm's web-site").
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use might include a provision that any information

communicated before the firm agrees to represent the

prospective client will not be treated as confidential. Or the

terms of use could provide that receipt of information from a

prospective client will not prevent the firm from representing

someone else in the matter.
Massachusetts LEO 07-01 (5/23/07). The Massachusetts Bar explained that depending
on the kind of information conveyed in the unsolicited email, a law firm's receipt of
confidential information from a law firm client's adversary might "materially limit" the law
firm's ability to represent its client -- thus resulting in the law firm's disqualification. The
Massachusetts Bar concluded

that a law firm can avoid disqualification by requiring

prospective clients to affirmatively indicate their consent to

appropriate terms of use before using an e-mail link provided
on the firm's website.

The Virginia Bar adopted a majority approach in 2008 -- indicating that lawyers
receiving confidential information in unsolicited emails or voicemails from prospective
clients do not have a duty to keep that information confidential. Virginia LEO 1842

(9/30/08).5

5 Virginia LEO 1842 (9/30/08) (because the duty of confidentiality attaches (according to the
Virginia Rules Preamble) "when the lawyer agrees to consider whether a client-lawyer relationship shall
be established"; lawyers may use to their client's advantage (and represent the adversary of a
prospective client who sent) a prospective client's: (1) unsolicited voicemail message containing
confidential information, sent to a lawyer who advertises in the local Yellow Pages and includes his office
address and telephone number; (2) unsolicited e-mail containing confidential information, sent to a law
firm which "maintains a passive website which does not specifically invite consumers to submit
confidential information for evaluation or to contact members of the firm by e-mail"; someone submitting
such confidential information does not have a reasonable basis for believing that the lawyer will maintain
the confidentiality of the information, simply because the lawyer uses "a public listing in a directory" or a
passive website; the lawyer in that situation had "no opportunity to control or prevent the receipt of that
information" and "it would be unjust for an individual to foist upon an unsuspecting lawyer a duty of
confidentiality, or worse yet, a duty to withdraw from the representation of an existing client”; lawyers
might create a reasonable expectation of confidentiality if they include in advertisements or in their
website language that implies "that the lawyer is agreeing to accept confidential information™ in contrast to
lawyers who merely advertise in the Yellow Pages or maintain a passive website; a lawyer would have to
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The most recent bar to have dealt with this issue is the Florida Bar -- which also
adopted the majority approach.

A person seeking legal services who sends information
unilaterally to a lawyer has no reasonable expectation of
confidentiality regarding that information. A lawyer who
receives information unilaterally from a person seeking legal
services who is not a prospective client within Rule 4-1.18,
has no conflict of interest if already representing or is later
asked to represent an adversary, and may use or disclose
the information. If the lawyer agrees to consider
representing the person or discussed the possibility of
representation with the person, the person is a prospective
client under Rule 4.1.18, and the lawyer does owe a duty of
confidentiality which may create a conflict of interest for the
lawyer. Lawyers should post a statement on their websites
that the lawyer does not intend to treat as confidential
information sent to the lawyer via the website, and that such
information could be used against the person by the lawyer
in the future.

Florida LEO 07-3 (1/16/09).

ABA Model Rule 1.18

In trying to deal with all of these issues, the ABA added Model Rule 1.18. That
rule (called "Duties to Prospective Client") starts with the bedrock principle that a person
will be considered a "prospective client” if the person discusses with a lawyer "the
possibility of forming a client-lawyer relationship.” ABA Model Rule 1.18(a). The lawyer
must treat such a person as a former client for conflicts purposes. ABA Model Rule

1.18(h).

keep confidential (and would be prohibited from representing a client adverse to a prospective client
which supplies) information provided by a prospective client who completes an on-line form on a law firm
website which "offers to provide prospective clients a free evaluation of their claims"; law firms "may wish
to consider" including appropriate disclaimers on their website or external voicemail greeting, or including
a "click-through" disclaimer "clearly worded so as to overcome a reasonable belief on the part of the
prospective client that the information will be maintained as confidential).
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In a comment, ABA Model Rule 1.18 provides some guidance that could apply to
unsolicited emails.

Not all persons who communicate information to a lawyer
are entitled to protection under this Rule. A person who
communicates information unilaterally to a lawyer, without
any reasonable expectation that the lawyer is willing to
discuss the possibility of forming a client-lawyer relationship,
IS not a "prospective client" within the meaning of paragraph

(a).
ABA Model Rule 1.18 cmt. [2] (emphases added).

A lawyer may not represent the adversary in the same or substantially related
matter -- if "the lawyer received information from the prospective client that could be
significantly harmful to that person in the matter." ABA Model Rule 1.18(c).

This would allow more flexibility to the lawyer than the standard rule, which would
have prevented the lawyer's representation of the adversary if the lawyer had received
any confidential information from the prospective client -- not just information that "could
be significantly harmful" to the prospective client.

Finally, any individual lawyer's disqualification even under that standard is not
imputed to the entire law firm if the lawyer had taken "reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary to determine
whether to represent the prospective client,” and if the individually disqualified lawyer is
screened from the matter (including financially screened) and provides written notice to
the prospective client. ABA Model Rule 1.18(d)(2).

As with all ABA Model Rule changes, it will take time to see if states ultimately

follow the same approach.
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Best Anhswer

The best answer to (a) is PROBABLY YES; the best answer to (b) is

PROBABLY YES.

N 8/12 [B]
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Identifying the Clients in a Multigenerational Family Setting

Hypothetical 2

After your firm's senior partner retired, you became responsible for most of his
client relationships. As you sort through the files of one family, you discover that your
firm is representing, or has represented (at various times): a family patriarch in
business matters; a company wholly owned by the patriarch; a company 60 percent
owned by the patriarch; the patriarch and his wife in some estate planning (although
nothing has been done for several years); the patriarch's daughter in a divorce case that
just ended; the patriarch's son; an LLC in which the patriarch’s son is the majority
member.

Is the following person or entity your client:

(@) The patriarch (in business matters)?

MAYBE

(b)  The company wholly owned by the patriarch?

MAYBE

(c) The company 60 percent owned by the patriarch?

MAYBE

(d)  The patriarch and his wife (in estate planning matters)?

MAYBE
(e) The patriarch's daughter?

MAYBE
() The patriarch's son?

MAYBE
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(@) The LLC in which the patriarch's son is the majority member?

MAYBE

Analysis
Defining a lawyer's "client" is the most elemental of all tasks that a lawyer must
undertake, yet a surprisingly large number of lawyers leave the definition ambiguous.
Lawyers seem to have special difficulty in defining their client or clients in
multigenerational family settings, which often also involve closely held corporations.
The ethics rules explicitly warn trust and estate lawyers about the problems that
they may encounter if they do not precisely enough define their attorney-client
relationships. For instance, the ABA Model Rule 1.7 cmt. [27] advises lawyers that
conflicts questions may arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills
for several family members, such as husband and wife, and,
depending upon the circumstances, a conflict of interest may
be present. . .. In order to comply with conflict of interest

rules, the lawyer should make clear the lawyer's relationship
to the parties involved.

ABA Model Rule 1.7 cmt. [27] (emphasis added).
Lawyers' failure to define the clients in such settings leaves uncertain all of the
lawyer's obligations to those with whom the lawyer deals. Of course, this can have

disastrous results.

e See, e.q,, In re Disciplinary Proceeding Against Botimer, 214 P.3d 133, 139-
40, 140, 141 (Wash. 2009) (suspending a lawyer for six months for
representing numerous members of a family in tax matters, without complying
with the ethics rules' requirements that the lawyer obtain an informed consent
in writing when jointly represented clients might have adverse interests;
rejecting the lawyer's argument that his disclosure of possible tax violations
by one of his clients was proper; "Botimer offers up a defense to the charge of
improper disclosure of client information to the IRS on the grounds that he
was fulfilling a legal duty to disclose under federal law. His arguments are not
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availing. Applicable federal tax code does not create a duty to do more than
advise a client of past mistakes. 31 C.F.R. § 10.21. Moreover, the duty to
preserve client confidences outweighs whatever marginal benefit gained by
reporting past wrongdoings. The crime/fraud exception under former

RPC 1.6(b)(1) does not apply to arguably fraudulent tax returns.”; "[T]he
crime/fraud exception does not permit the revelation of prior unlawful conduct
in the form of false information placed on a tax return."; "Botimer's
entanglements in the Reinking family's tax and business affairs created the
potential for conflict of interest. Because he failed to obtain the necessary
waiver, Botimer violated former RPC 1.7. Further, Botimer did not satisfy
former RPC 1.6 when he failed to protect his client confidences up to the limit
of applicable law. Finally, Botimer violated former RPC 1.6 and 1.9(b) when
he divulged client confidences to the IRS by letter." (emphasis added)).

Lawyers should always try to avoid ambiguity by carefully defining their "client” or

"clients."

Best Anhswer

The best answer to (a) is MAYBE; the best answer to (b) is MAYBE; the best

answer to (c) is MAYBE; the best answer to (d) is MAYBE; the best answer to (e) is

MAYBE; the best answer to (f) is MAYBE; the best answer to (g) is MAYBE.

\9990705.15
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Identifying the Client When Representing a Closely Held
Corporation or Its Owners

Hypothetical 3

For several years, one of your partners has handled labor and employment work
for a local company wholly owned by a wealthy investor. Your partner has not obtained
any financial information about the company or the investor, and the work has not been
very lucrative for your firm. You were just asked by a divorce lawyer representing the
investor's wife to assist her in representing the wife in what looks to be a very nasty
divorce from the investor. You wonder whether your partner's work for the company will
prevent you from representing the wife unless you obtain the investor's consent (which
seems unlikely).

May you take a matter adverse to the sole owner of a corporation that your firm
represents (without the owner's consent)?

YES (PROBABLY)

Analysis
This hypothetical highlights the difficulty of defining the "client" when representing

a company wholly or largely owned by individuals. As in every other context, any
ambiguity can come back to haunt the lawyer.

One recent case explored this issue. In MacKenzie-Childs LLC v. MacKenzie-

Childs, 262 F.R.D. 241 (W.D.N.Y. 2009), the Western District of New York held that a
lawyer who had represented a company (whose assets had been sold to successor
companies out of bankruptcy) had not also represented the company's two co-owners.
The court noted that the lawyer had never spoken with the co-owners, and had been
paid by the company rather than by the co-owners. The issue would have been closer if
the lawyer had interacted with the individual owners rather than just with the

management of the company that they owned.
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As in other contexts, confidential information plays a critical role in the analysis.
A lawyer obtaining material information in a confidential setting might be precluded from
later adversity to a non-client from whom or about whom the lawyer has acquired such
information.

For instance, a lawyer representing a bank in dealing with one of the bank's
borrowers might learn material confidential information about the borrower's finances.
That lawyer probably could not represent another client adverse to the borrower in a
collection case unless the borrower consented to such a representation. At first blush,
this seems odd, because the lawyer is adverse to the borrower in both matters.
However, the lawyer's possible misuse of the material confidential information about the
borrower might put the bank in harm's way (because of the bank's duties to keep such
confidential information secret). Thus, the lawyer's duty to the bank might prevent the
lawyer from taking a matter adverse to the borrower.

Similarly, a lawyer representing a corporation might acquire material information
about the corporation's or its executives' finances. This would not make these
executives the lawyer's clients, but might prevent the lawyer from taking matters
adverse to those executives without their consent -- because the lawyer would have
acquired information in a confidential setting that the lawyer could use against them.

This scenario seems less troublesome than the bank scenario, because the
corporation does not as clearly have a duty to keep its executives' finances secret. Still,
an executive probably will object to a lawyer's representation adverse to the executive if
the lawyer obtained private confidential information from the executive while

representing the company.
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Lawyers should always try to avoid ambiguity by carefully defining their "client" in

such a setting.

Best Anhswer

The best answer to this hypothetical is PROBABLY YES.

N 8/12
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Defining the End of a Relationship

Hypothetical 4

About six months ago, a doctor asked you to prepare an estate plan for him and
his wife. You prepared and sent the doctor and his wife a fairly simple will. You have
not heard from him or his wife since you sent the draft estate planning documents. This
morning, you received a call from one of your partners, whose largest client has asked
your firm to file a trademark infringement action seeking an injunction against the doctor
for some phrases that he uses in his marketing.

Without the doctor's consent, can you represent the company in the trademark action
against the doctor?

MAYBE

Analysis

Every state's ethics rules recognize an enormous dichotomy between a lawyer's
freedom to take matters adverse to a current client and a former client.

Absent consent, a lawyer cannot take any matter against a current client -- even
if the matter has no relationship whatever to the representation of that client. ABA
Model Rule 1.7. In stark contrast, a lawyer may take a matter adverse to a former client
unless the matter is the "same or . . . substantially related” to the matter the lawyer
handled for the client, or unless the lawyer acquired material confidential information
during earlier representation that the lawyer could now use against the former client.
ABA Model Rule 1.9.

Given this difference in the conflicts rules governing adversity to current and
former clients, lawyers frequently must analyze whether a client is still "current” or can

be considered a "former" client for conflicts purposes.
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Absent some explicit termination notice from the lawyer, it can be very difficult to

determine if a representation has ended for purposes of this conflicts analysis.

ABA Model Rules

Interestingly, the meager guidance offered by the ABA Model Rules appears in
the rule governing diligence, not conflicts.

Unless the relationship is terminated as provided in

Rule 1.16, a lawyer should carry through to conclusion all
matters undertaken for a client. If a lawyer's employment is
limited to a specific matter, the relationship terminates when
the matter has been resolved. If a lawyer has served a client
over a substantial period in a variety of matters, the client
sometimes may assume that the lawyer will continue to
serve on a continuing basis unless the lawyer gives notice of
withdrawal. Doubt about whether a client-lawyer relationship
still exists should be clarified by the lawyer, preferably in
writing, so that the client will not mistakenly suppose the
lawyer is looking after the client's affairs when the lawyer has
ceased to do so.

ABA Model Rule 1.3 cmt. [4] (emphasis added).
In one legal ethics opinion, the ABA provided an analysis that adds to the
confusion rather than clarifies.

[T]he Committee notes that if there is a continuing
relationship between lawyer and client, even if the lawyer is
not on a retainer, and even if no active matters are being
handled, the strict provisions governing conflicts in
simultaneous representations, in Rule 1.7, rather than the
more permissible former-client provisions, in Rule 1.9, are
likely to apply.

ABA LEO 367 (10/16/92). Thus, the ABA did not provide any standard for determining

when a representation terminates in the absence of some ongoing matter.
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Restatement

McGuireWoods LLP
T. Spahn

(5/9/17)

The Restatement takes essentially the same approach, explaining that a lawyer's

"actual authority to represent a client ends when"

the representation ends as provided by contract or because
the lawyer has completed the contemplated services.

Restatement (Third) of Law Governing Lawyers 8§ 31(2)(e) (2000). A comment provides

additional explanation.

A client and lawyer might agree that the representation will
end at a given time or on the happening of a stated

event. ... Alternatively, the client and lawyer may
contemplate a continuing relationship in which the lawyer will
handle legal matters as they arise. Such a contract defines
the scope or aims of the representation . . . .

The lawyer's authority ordinarily ends when the lawyer
has completed the contemplated services . . .. A lawyer
who has been retained to represent a client in a divorce, for
example, has no authority to negotiate subsequent
modifications of support or custody agreements without new
authorization from the client.

The course of dealing might not clearly indicate what
services were contemplated in the representation or whether
the lawyer has a continuing duty to advise the client. Such
uncertainty could lead to clients assuming that they were still
being represented. Because contracts with a client are to be
construed from the client's viewpoint . . . , the client's
reasonable understanding of the scope of the representation
controls. The client's relative sophistication in employing
lawyers or lack thereof is relevant.

Restatement (Third) of Law Governing Lawyers § 31 cmt. h (2000) (emphasis added).

Thus, the Restatement essentially construes any ambiguity about a continuing

relationship in the client's favor.
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ACTEC Commentaries

The ACTEC Commentaries generally follow the same approach in describing
how a lawyer can terminate an attorney-client relationship -- but then add a unique new
category of attorney-client relationships.

[T]he lawyer may terminate the representation of a
competent client by a letter, sometimes called an 'exit' letter,
that informs the client that the relationship is terminated.

The representation is also terminated if the client informs the
lawyer that another lawyer has undertaken to represent the
client in trusts and estates matters. Finally, the
representation may be terminated by the passage of an
extended period of time during which the lawyer is not
consulted.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.4, at 57 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphasis added).
However, the ACTEC Commentaries also describe an odd status not found in the
ABA Model Rules, the Restatement or (apparently) anywhere else -- a "dormant
representation.” The ethics rules do not recognize such a gray area -- under the ABA
Model Rules a lawyer either represents a client or does not represent a client.
The ACTEC Commentaries describe this novel relationship, and the "diminished"
responsibilities that come with it.
The execution of estate planning documents and the
completion of related matters, such as changes in
beneficiary designations and the transfer of assets to the
trustee of a trust, normally ends the period during which the
estate planning lawyer actively represents an estate
planning client. At that time, unless the representation is

terminated by the lawyer or client, the representation
becomes dormant, awaiting activation by the client. At the
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client's request, the lawyer may retain the original
documents executed by the client. See ACTEC
Commentary on MRPC 1.7 (Conflict of Interest: Current
Clients). Although the lawyer remains bound to the client by
some obligations, including the duty of confidentiality, the
lawyer's responsibilities are diminished by the completion of
the active phase of the representation. As a service the
lawyer may communicate periodically with the client
regarding the desirability of reviewing his or her estate
planning documents. Similarly, the lawyer may send the
client an individual letter or a form letter, pamphlet or
brochure regarding changes in the law that might affect the
client. In the absence of an agreement to the contrary, a
lawyer is not obligated to send a reminder to a client whose
representation is dormant or to advise the client of the effect
that changes in the law or the client's circumstances might
have on the client's legal affairs.

Id. (emphases added).

The ACTEC Commentaries provide an illustration of this unique standard.

Id. at 58.

Example 1.4-1. Lawyer (L) prepared and completed an
estate plan for Client (C). At C's request, L retained the
original documents executed by C. L performed no other
legal work for C in the following two years but has no reason
to believe that C has engaged other estate planning counsel.
L's representation of C is dormant. L may, but is not
obligated to, communicate with C regarding changes in the
law. If L communicates with C about changes in the law, but
is not asked by C to perform any legal services, L's
representation remains dormant. C is properly characterized
as a client and not a former client for purposes of MRPCs
1.7 (Conflict of Interest: Current Client) and 1.9 (Duties to
Former Clients).

No bar or court seems to recognize such a state of limbo. Calling such an

attorney-client relationship "dormant” also makes little sense -- because the

Commentaries recognize that such a relationship remains active for conflicts of interest
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purposes, which is the most important reason to characterize a representation as
current or former.

Therefore, the ACTEC Commentaries seem to favor a continued recognition of a
current attorney-client relationship in situations where the ABA Model Rules and the
Restatement would find the representation to have ended. This approach actually
harms trust and estate lawyers, because it recognizes a continued duty of loyalty to
what could easily be seen as former clients -- preventing the lawyer from handling
unrelated matters adverse to the folks, but without receiving the benefit of any income
from them. Perhaps trust and estate lawyers do not worry about this situation because
they are so rarely adverse to their former clients. In other words, a continuing duty of
loyalty might not trouble trust and estate lawyers.

On the more important aspect of a continuing duty of diligence and
communication, the ACTEC Commentaries take a more lawyer-friendly approach --
finding that lawyers generally do not have diligence or communication duties to those in

the "dormant" category.?!

1 American College of Trust & Estate Counsel, Commentaries on the Model Rules of Professional
Conduct, Commentary on MRPC 1.4, at 57 (4th ed. 2006), http://www.actec.org/Documents/
misc/ACTEC_Commentaries_4th_02_14 06.pdf ("The execution of estate planning documents and the
completion of related matters, such as changes in beneficiary designations and the transfer of assets to
the trustee of a trust, normally ends the period during which the estate planning lawyer actively
represents an estate planning client. At that time, unless the representation is terminated by the lawyer
or client, the representation becomes dormant, awaiting activation by the client. At the client's request,
the lawyer may retain the original documents executed by the client. See ACTEC Commentary on
MRPC 1.7 (Conflict of Interest: Current Clients). Although the lawyer remains bound to the client by
some obligations, including the duty of confidentiality, the lawyer's responsibilities are diminished by the
completion of the active phase of the representation. As a service the lawyer may communicate
periodically with the client regarding the desirability of reviewing his or her estate planning documents.
Similarly, the lawyer may send the client an individual letter or a form letter, pamphlet or brochure
regarding changes in the law that might affect the client. In the absence of an agreement to the contrary,
a lawyer is not obligated to send a reminder to a client whose representation is dormant or to advise the
client of the effect that changes in the law or the client's circumstances might have on the client's legal
affairs." (emphasis added)); American College of Trust & Estate Counsel, Commentaries on the Model
Rules of Professional Conduct, Commentary on MRPC 1.8, at 113-14 (4th ed. 2006),
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Case Law

The case law generally follows the ABA Model Rules and Restatement
approach -- usually (1) requiring that the lawyer take an affirmative step to end a
relationship if a client would reasonably recognize a continuing relationship, and
(2) resolving any doubts in favor of the client's position.

e Comstock Lake Pelham, L.C. v. Clore Family, LLC, 74 Va. Cir. 35, 37-38 (Va.
Cir. Ct. 2007) (in an opinion by Judge Thacher holding that a law firm which
had last performed work for a client in August 2005 should be considered to
still represent the client, because the law firm "never communicated to [the
client] that [the law firm's] representation had been terminated. Regardless of
who initiated the termination or representation, the Rules place the burden of
communication squarely upon the lawyer. . .. Because the burden is upon
the lawyer to communicate with the client upon the termination of
representation, the lack of communication of same from [law firm] could lead
one to reasonably conclude that the representation was ongoing. It was [law
firm's] burden to clarify the relationship, and they failed to satisfy that burden."
(emphasis added)).

e GATX/Airlog Co. v. Evergreen Int'l Airlines, Inc., 8 F. Supp. 2d 1182, 1186,
1187 (N.D. Cal. 1998) (disqualifying the law firm of Mayer, Brown & Platt
upon the motion of the Bank of New York; explaining that the law firm's "use
of the word 'currently’ to describe the MBP/BNY relationship evidences its
longstanding and continuous nature. Some affirmative action would be
needed to sever that type of relationship, and MBP assumed the relationship
had not been severed." (emphasis added); also concluding that the Bank was
a current client because "MBP [the firm] assisted BNY [the Bank] on a
repeated basis whenever matters arose over a three-year period. Although
MBP may or may not still have been working on matters for BNY when the
January 30 complaint was filed, it is undisputed that MBP billed BNY through
January 12."), vacated as moot, 192 F.3d 1304 (9th Cir. 1999).

e Mindscape, Inc. v. Media Depot, Inc., 973 F. Supp. 1130, 1132-33 (N.D.
Cal. 1997) (finding that a law firm's attorney-client relationship with a client
was continuing as long as the lawyer had a "power of attorney" in connection
with a patent, was listed with the Patent & Trademark Office as the addressee

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf ("[S]ending a client
periodic letters encouraging the client to review the sufficiency of the client's estate plan or calling the
client's attention to subsequent legal developments does not increase the lawyer's obligations to the
client. See ACTEC Commentary on MRPC 1.4 (Communication) for a discussion of the concept of
dormant representation.” (emphasis added)).
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for correspondence with the client, and had not yet corrected a mistake in a
patent that had earlier been discovered).

e Research Corp. Techs., Inc. v. Hewlett-Packard Co., 936 F. Supp. 697, 700
(D. Ariz. 1996) ("'The relationship is ongoing and gives rise to a continuing
duty to the client unless and until the client clearly understands, or reasonably
should understand that the relationship is no longer depended on.™
(emphasis added; citation omitted); denying Hewlett-Packard's motion to
disqualify plaintiff's counsel).

e Shearing v. Allergan, Inc., No. CV-S-93-866-DWH (LRL), 1994 U.S. Dist.
LEXIS 21680 (D. Nev. Apr. 4, 1994) (noting that the law firm had not
performed any work for the client for over one year, but pointing to a letter
that the law firm sent to the client indicating that they were a valuable client
and that the firm remained ready to respond to the client's needs; granting
motion to disqualify plaintiff's counsel).

e Alexander Proudfoot PLC v. Federal Ins. Co., Case No. 93 C 6287, 1994 U.S.
Dist. LEXIS 3937, at *10 (N.D. Ill. Mar. 30, 1994) (holding that the insurance
company could "assume” that the firm would continue to act as its lawyer if
and when the need arose based on the law firm's prior service to the party
and stating that "any perceived disloyalty to even a 'sporadic’ client
besmirches the reputation of [the] legal profession™), dismissed on other
grounds, 860 F. Supp. 541 (N.D. lll. July 27, 1994).

e Lemelson v. Apple Computer, Inc., Case No. CV-N-92-665-HDM (PHA), 1993
U.S. Dist. LEXIS 20132, at *12 (D. Nev. June 2, 1993) (quoting an earlier
decision holding that "'the attorney-client relationship is terminated only by the
occurrence of one of a small set of circumstances™ and listing those
circumstances as one of three occurrences -- first, an express statement that
the relationship is over, second, acts inconsistent with the continuation of the
relationship, or third, inactivity over a long period of time (citation omitted);
concluding that "[n]Jone of these events occurred in the instant action”).

e SWS Fin. Fund A v. Salomon Bros., Inc., 790 F. Supp. 1392, 1398, 1403
(N.D. 1ll. 1992) (finding that an attorney-client relationship existed between
Salomon Brothers and a law firm which had periodically answered commodity
law questions, and had finished its last billable project about two months
before attempting to take a representation adverse to Salomon; finding that
the law firm had the "responsibility for clearing up any doubt as to whether the
client-lawyer relationship persisted" (emphasis added); ultimately concluding
disqualification was inappropriate).

Thus, the safest (and in some courts, the only) way to terminate an attorney-

client relationship is to send a "termination letter" explicitly ending the relationship.
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Some lawyers (especially those who practice in the domestic relations area) routinely
send out such letters.

However, most lawyers would find "termination letters" contrary to their marketing
instincts. In fact, many lawyers continue to send email alerts to former clients (usually
addressed to "Clients and Friends"), inviting former clients to firm events, providing legal
updates, etc. All of these steps are designed to bring future business, but of course
they also provide evidence of a continuing attorney-client relationship.

Unfortunately, the consent remedy does not provide a very promising avenue
either. A former client is not likely to feel any loyalty toward the lawyer who formerly
represent him or her -- and therefore might be less inclined than a current client to grant

a consent to a lawyer who wishes to be adverse even on an unrelated matter.

Best Anhswer

The best answer to this hypothetical is MAYBE.

N 8/12 [G]
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Lawyers' Retention of Documents as Evidence of a
Continuing Relationship

Hypothetical 5

You prepared the estate plan for a wealthy developer about three years ago. His
original will is still in your law firm's safe, and you send him period "legal updates" on
estate tax changes -- none of which has prompted him to retain you for any work since
you finished his estate documents. This morning your largest client asked you to file a
lawsuit against the developer over an important zoning matter that arose six months
ago.

Without the developer's consent, can you represent your client in the suit against the
developer?

MAYBE

Analysis

As in other contexts, the key here is to determine whether the developer is a
"current” or a "former” client. If the developer is no longer your client, you can freely sue
him on this presumably unrelated matter (about which your firm would not have
acquired any material confidential information).

The ABA Model Rules would at some point recognize the end of the attorney-
client relationship. ABA Model Rule 1.3 cmt. [4]. The Restatement would also take this

approach at some point. Restatement (Third) of Law Governing Lawyers 8§ 31(2)(e)

(2000).

In contrast, the ACTEC Commentaries recognize an odd middle type of
relationship between a lawyer and a client -- called a "dormant representation.”
The execution of estate planning documents and the

completion of related matters, such as changes in
beneficiary designations and the transfer of assets to the

trustee of a trust, normally ends the period during which the
estate planning lawyer actively represents an estate
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planning client. At that time, unless the representation is
terminated by the lawyer or client, the representation
becomes dormant, awaiting activation by the client. At the
client's request, the lawyer may retain the original
documents executed by the client. See ACTEC
Commentary on MRPC 1.7 (Conflict of Interest: Current
Clients). Although the lawyer remains bound to the client by
some obligations, including the duty of confidentiality, the
lawyer's responsibilities are diminished by the completion of
the active phase of the representation. As a service the
lawyer may communicate periodically with the client
regarding the desirability of reviewing his or her estate
planning documents. Similarly, the lawyer may send the
client an individual letter or a form letter, pamphlet or
brochure regarding changes in the law that might affect the
client. In the absence of an agreement to the contrary, a
lawyer is not obligated to send a reminder to a client whose
representation is dormant or to advise the client of the effect
that changes in the law or the client's circumstances might
have on the client's legal affairs.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.4, at 57 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphasis added).
Not surprisingly, the ACTEC Commentaries use this as an example.

The retention of the client's original estate planning
documents does not itself make the client an 'active’ client or
impose any obligation on the lawyer to take steps to remain
informed regarding the client's management of property and
family status. Similarly, sending a client periodic letters
encouraging the client to review the sufficiency of the client's
estate plan or calling the client's attention to subsequent
legal developments does not increase the lawyer's
obligations to the client. See ACTEC Commentary on
MRPC 1.4 (Communication) for a discussion of the concept
of dormant representation.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.8, at 113-14 (4th ed. 2006),
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http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphases added).

The ACTEC Commentaries' example of such a "dormant representation”
describes a situation in which the ABA Model Rules would probably not recognize as
creating a continuing attorney-client relationship. Although the lawyer's continuing
communications to the client might create some confusion, one would think that the
ABA Model Rules would consider the client a former client when the lawyer has not

performed any legal work for three years.

Best Anhswer

The best answer to this hypothetical is MAYBE.

N 8/12 [G]
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Joint Representations: Creation

Hypothetical 6

You have handled most of the legal work for a wealthy businessman and his
equally successful long-time girlfriend. Neither one has any children or previous
spouses. They show no signs of marrying, although they seem very committed to one
another. Both the businessman and his girlfriend have independently mentioned
retaining you to prepare estate planning documents. You have not spoken to either one
of them about their intent, but you assume that they would probably leave most of their
wealth to each other (and perhaps some charities).

If you prepare estate planning documents for the businessman and his girlfriend, will it
be a joint representation?

MAYBE

Analysis

Given all of the ethics, privilege and other ramifications that can flow from
properly characterizing a representation, many lawyers do not give it enough thought
until it is too late.

Lawyers can (1) separately represent clients on separate matters (as most
outside lawyers do on a daily basis); (2) separately represent clients on the same
matter; or (3) jointly represent clients on the same matter. As in so many other
contexts, lawyers should always explain the nature of a representation to clients at the

start.

Existence of a Joint Representation

The first step in analyzing the ethics (or privilege) effect of a joint representation
is determining whether such a joint representation exists.
Surprisingly, very few authorities or cases deal with this issue. The ABA Model

Rules do not devote much attention to the creation of an attorney-client relationship.
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The relatively new rule governing "prospective” clients explains the creation of that
relationship (ABA Model Rule 1.18(a)) and the absence of that relationship. Id. cmt. [2].
The many ABA Model Rule comments dealing with what the rules call a "common
representation” focus on the effects and risks of such a common representation, not on
its creation. ABA Model Rule 1.7 cmts. [29]-[33].

Thus, the ABA Model Rules implicitly look to other legal principles to define the
beginning of an attorney-client relationship.

The Restatement's provision addressing what it calls "co-clients” essentially
points back to the general section about the creation of an attorney-client relationship in
a single-client setting.

Whether a client-lawyer relationship exists between each
client and the common lawyer is determined under § 14,
specifically whether they have expressly or impliedly agreed
to common representation in which confidential information
will be shared. A co-client representation can begin with a

joint approach to a lawyer or by agreement after separate
representations had begun.

Restatement (Third) of Law Governing Lawyers 8§ 75 cmt. ¢ (2000) (emphasis added).

Restatement § 14 includes the predictable analysis of such a relationship formation.!
That section of the Restatement does not even mention joint representations. Thus, the
Restatement apparently assumes that a joint representation begins in the same way as

a sole representation.

1 Restatement (Third) of Law Governing Lawyers § 14 (2000) ("A relationship of client and lawyer
arises when: (1) a person manifests to a lawyer the person's intent that the lawyer provide legal services
for the person; and either (a) the lawyer manifests to the person consent to do so; or (b) the lawyer fails to
manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person
reasonably relies on the lawyer to provide the services; or (2) a tribunal with power to do so appoints the
lawyer to provide the services.").
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The few cases to have dealt with this issue have also pointed to the obvious
indicia of an attorney-client relationship. For instance, the Third Circuit noted the
obvious:

The keys to deciding the scope of a joint representation are
the parties' intent and expectations, and so a district court
should consider carefully (in addition to the content of the
communication themselves) any testimony from the parties
and their attorneys on those areas.

When, for example, in-house counsel of the parent
[company] seek information from various subsidiaries in
order to complete the necessary public filings, the scope of
the joint representation is typically limited to making those
filings correctly. It does not usually involve jointly
representing the various corporations on the substance of
everything that underlies those filings.

The majority -- and more sensible -- view is that even in the
parent-subsidiary context a joint representation only arises

when common attorneys are affirmatively doing legal work

for both entities on a matter of common interest.

Teleglobe Commc'ns Corp. v. BCE, Inc. (In re Teleglobe Commc'ns Corp.), 493 F.3d

345, 363, 372-73, 379 (3d Cir. 2007) (emphases added).
An earlier First Circuit opinion provided a little more detailed explanation of what
courts should look for, but also articulated the obvious factors.

In determining whether parties are "joint clients," courts may
consider multiple factors, including but not limited to matters
such as payment arrangements, allocation of
decisionmaking roles, requests for advice, attendance at
meetings, frequency and content of correspondence, and the
like.

FDIC v. Ogden Corp., 202 F.3d 454, 461 (1st Cir. 2000) (emphasis added).
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An earlier district court decision listed ten factors.

[S]ince the ultimate question is whether the law will deem
two (or more) parties to have been "joint clients" of a
particular lawyer, it also is necessary (in conducting this
inquiry into all the relevant circumstances) to analyze all
pertinent aspects of the relationship and dynamics between
(a) the party that claims to have been a joint client and

(b) the party that clearly was a client of the lawyer in
guestion. This analysis should include (but not necessarily
be limited to) (1) the conduct of the two parties toward one
another, (2) the terms of any contractual relationship
(express or implied) that the two parties may have had,

(3) any fiduciary or other special obligations that existed
between them, (4) the communications between the two
parties (directly or indirectly), (5) whether, to what extent,
and with respect to which matters there was separate,
private communication between either of them and the
lawyer as to whom a ‘joint’ relationship allegedly existed,
(6) if there was any such separate, private communication
between either party and the alleged joint counsel, whether
the other party knew about it, and, if so, whether that party
objected or sought to learn the content of the private
communication, (7) the nature and legitimacy of each party's
expectations about its ability to access communications
between the other party and the allegedly joint counsel,

(8) whether, to what extent, and with respect to which
matters either or both of the alleged joint clients
communicated privately with other lawyers, (9) the extent
and character of any interests the two alleged joint parties
may have had in common, and the relationship between
common interests and communications with the alleged joint
counsel, (10) actual and potential conflicts of interest
between the two parties, especially as they might relate to
matters with respect to which there appeared to be some
commonality of interest between the parties, and (11) if
disputes arose with third parties that related to matters the
two parties had in common, whether the alleged joint
counsel represented both parties with respect to those
disputes or whether the two parties were separately
represented.

Sky Valley Ltd. P'ship v. ATX Sky Valley, Ltd., 150 F.R.D. 648, 652-53 (N.D. Cal. 1993).

More recently, another court cited essentially the same basic factors.
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As in the single-client representation, the joint-client
relationship begins when the "co-clients convey their desire
for representation, and the lawyer accepts.” . . . Whether
joint representation exists depends on the understanding of
counsel and the parties in light of the circumstances.

Robert Bosch LLC v. Pylon Mfg. Corp., 263 F.R.D. 142, 145 (D. Del. 2009).?

The creation of a joint representation requires a meeting of the minds, not just
one or the other client's understanding or expectation. For instance, one court rejected
the argument "that a joint representation of Party A and Party B may somehow arise
through the expectations of Party B alone, despite Party A's views to the contrary."3

Analyzing these factors often requires a fact-intensive examination of the
situation. For instance, as discussed more fully below, the Delaware Bankruptcy Court
conducted a hearing focusing on such issues in the Teleglobe case. The court took
testimony from the clients and the lawyers involved. The court ultimately determined

that there was no joint representation between now-bankrupt corporations and their

2 Robert Bosch LLC v. Pylon Mfg. Corp., 263 F.R.D. 142, 145 (D. Del. 2009) ("As in the single-
client representation, the joint-client relationship begins when the 'co-clients convey their desire for
representation, and the lawyer accepts.' Just because clients of the same lawyer share a common
interest does not mean they are co-clients. Whether joint representation exists depends on the
understanding of counsel and the parties in light of the circumstances. It continues until it is expressly
terminate[d] or circumstances indicate to all the joint clients that the relationship has ended. . .. In that
relationship, the co-clients and their common counsel's communications are protected from disclosure to
persons outside the joint representation. Waiver of the privilege requires the consent of all joint clients. A
co-client, however, may unilaterally waive the privilege regarding its communications with the joint
attorney, but cannot unilaterally waive the privilege for the other joint clients or any communications that
relate to those clients.” (footnotes omitted)).

3 Neighborhood Dev. Collaborative v. Murphy, 233 F.R.D. 436, 441-42 (D. Md. 2005) ("What the
Court takes exception to is NDC's effort to merge these two principles - to argue, in effect, that a joint
representation of Party A and Party B may somehow arise through the expectations of Party B alone,
despite Party A's views to the contrary. This position is untenable, because it would, as Defendant
Murphy points out, 'allow the mistaken (albeit reasonable) belief by one party that it was represented by
an attorney, to serve to infiltrate the protections and privileges afforded to another client.'. . . In other
words, NDC suggests that Party A's (Murphy's) attorney-client privilege may be eviscerated by Party B's
(NDC's) erroneous belief that it, too, was represented by Party A's counsel (AGG). Unsurprisingly, NDC
cites no authority in support of this remarkable proposition. Moreover, NDC's argument runs contrary to
the general policy that joint representations of clients with potentially adverse interests should be
undertaken only when subject to very narrow limits." (footnote omitted)).
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former parent. Teleglobe USA Inc. v. BCE Inc. (In re Teleglobe Commc'ns Corp.), 392

B.R. 561, 589, 590 (Bankr. D. Del. 2008).

Clients' Arguments that a Joint Representation Did Not Exist

In some situations, one client has an incentive to claim that a lawyer did not
jointly represent it and another client.

Two scenarios seem to frequently involve this issue: (1) one of the arguable joint
clients (usually a corporate family member) declares bankruptcy, and non-bankrupt
arguable joint clients (usually corporate affiliates) argue that the same lawyer did not
jointly represent all of them in the transaction resulting in the bankruptcy -- thus allowing
those non-bankrupt companies to withhold documents from the bankruptcy trustee; or
(2) a corporation argues that the same lawyer did not jointly represent it and a current or
former executive or employee -- thus allowing the company to withhold documents from
the now-adverse executive/employee or to exercise sole power to waive the privilege
protecting communications with its lawyer. In those situations, one of the arguable joint
clients has an interest in arguing that no joint representation ever existed (at least on
the pertinent matter).

The first scenario clearly sets up a fight over the existence of a joint
representation. The trustee generally argues that the lawyer jointly represented the
corporate family members on the same matter, while the non-bankrupt affiliate argues
that the lawyer did not jointly represent the corporate family members on the matter. If
the bankrupt affiliate wins, it generally obtains access to all of the lawyer's
communications and documents. If the non-bankrupt affiliate wins, it usually can

maintain the privilege that would protect its own communications with the lawyer.
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Some large well-known law firms have found themselves dealing with this very
troubling situation. For instance, a court ordered Troutman Sanders to produce to
Mirant's bankruptcy trustee files that the firm created while jointly representing Mirant
and its previous parent (The Southern Company) during Mirant's spin-off. In re Mirant
Corp., 326 B.R. 646 (Bankr. N.D. Tex. 2005).

More recently, several courts extensively dealt with these issues in the
bankruptcy of several well-known Canadian and U.S. companies. These courts'
analyses provide perhaps the clearest discussion of the existence and effects of joint
representations.

In Teleglobe, the Delaware District Court ordered several law firms to produce
documents to bankrupt second-tier subsidiaries of Canada's largest broadcasting
company -- finding that the law firms had jointly represented the entire corporate family.*
The court even ordered the production of communications between Shearman &
Sterling and the corporate parent, noting that the in-house lawyers who had received
the Shearman & Sterling communications jointly represented the entire corporate family.

The Third Circuit reversed.® Although remanding for a more precise
determination of which corporate family members the in-house lawyers and outside
lawyers represented, the Third Circuit affirmed the basic premise that in-house and
outside lawyers who jointly represent corporate affiliates generally cannot withhold

documents relating to the joint representation from any of the clients.

4 Teleglobe Commc'ns Corp. v. BCE, Inc. (In re Teleglobe Commc'ns Corp.), Civ. No. 04-1266-
SLR, 2006 U.S. Dist. LEXIS 48367 (D. Del. June 2, 2006), rev'd and remanded, 493 F.3d 345 (3d Cir.
2007).

5 Teleglobe Commc'ns Corp. v. BCE Inc. (In re Teleglobe Commc'ns Corp.), 493 F.3d 345 (3d Cir.
2007).
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Before remanding to the district court for an assessment of whether a joint
representation existed, the Third Circuit provided some very useful guidance. Among
other things, the Third Circuit explained how the district court should assess the
existence of a joint representation (discussed above).

On remand, the bankruptcy court for the District of Delaware ultimately found that
there had not been a joint representation. In assessing the existence of a joint
representation, the bankruptcy court conducted a lengthy hearing, taking evidence and
testimony from various business folks and lawyers.® Among other things, the
bankruptcy court noted that the ultimate parent was a Canadian company while the
subsidiaries were American companies; that there was no retainer letter describing the
relationship; and that the parent had a separate law department from the subsidiaries.

More recently, another court dealt with the same issue -- but in the context of a
corporate parent's sale of a subsidiary in the ordinary course of business, rather than in
a bankruptcy setting. In that case, the law firms of Blank Rome and Quarles & Brady
represented a parent and its fully owned subsidiary in a transaction involving the
subsidiary's sale to a new owner. The subsidiary later sued its former parent, and
sought the law firms' files. The court ordered production of the files, despite the law
firms' argument that they never represented the subsidiary in the transaction. The court
noted that the parent had presented "no evidence indicating that it ever hired separate
counsel for [the subsidiary] before the date it was sold to [buyer],” so "the only attorneys

who could have been representing [the subsidiary] at the moment the Lease Term

6 Teleglobe USA, Inc., 392 B.R. 561 (Bankr. D. Del. 2008).
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Sheet was signed were Blank Rome and Quarles & Brady."’ The court even ordered
the production of a post-transaction document -- Blank Rome's invoice which referred to
the firm's pre-transaction work.

It is unfortunate that cases dealing with the existence of joint representations
seem to arise most frequently in the corporate context.

In some ways, it should be easier to determine if individuals have been jointly
represented in the trust and estate context than if corporations had been jointly
represented. In the corporate family world, the attorney-client privilege can protect
communications between the parent's lawyer and employees of any wholly owned
subsidiaries (and perhaps partially owned subsidiaries controlled by the parent). This is
because every employee in the corporate family ultimately owes fiduciary duties to the
parent. For this reason, in-house lawyers and outside lawyers representing a corporate
family do not have to carefully establish an attorney-client relationship with corporate

affiliates in order to assure privilege.®

7 625 Milwaukee, LLC v. Switch & Data Facilities Co., Case No. 06-C-0727, 2008 U.S. Dist. LEXIS
19943, at *12 (E.D. Wis. Feb. 29, 2008).
8 Given the context of in-house lawyers' practice, it can be especially difficult to analyze whether

such lawyers jointly represented multiple clients. The Third Circuit explained why.

When, for example, in-house counsel of the parent seek information from
various subsidiaries in order to complete the necessary public filings, the
scope of the joint representation is typically limited to making those
filings correctly. It does not usually involve jointly representing the
various corporations on the substance of everything that underlies those
filings.

Teleglobe Commc'ns Corp., 493 F.3d at 372-73. Thus, the Third Circuit recognized that

[tihe majority -- and more sensible -- view is that even in the
parent-subsidiary context a joint representation only arises when
common attorneys are affirmatively doing legal work for both entities on
a matter of common interest.

Id. at 379.
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In contrast, a lawyer representing individuals in the trust and estate setting might
be more likely to explain whether the lawyer has an attorney-client relationship with one

or more family members.

Third Parties' Arguments that a Joint Representation Did Not Exist

While only a handful of courts have dealt with disputes among arguable joint
clients about the existence of a joint representation, even fewer courts have addressed
a third party's argument that a joint representation did not exist.

This is somewhat surprising, because third parties have a huge incentive to
prove that a valid joint representation did not exist. Doing so presumably would give
them access to communications among the parties incorrectly claiming privilege
protection under the joint representation doctrine. This is because the clients will
probably have disclosed privileged communications outside the intimate attorney-client
relationship they enjoyed with their own lawyer. Yet very little case law deals with such
predictable attacks. Perhaps this is because clients can generally agree to be jointly
represented by the same lawyer without risking some third party challenging the wisdom
of such an agreement. If the joint parties and the lawyer unanimously take the position
that they had entered into such an arrangement, there is not much that a third party can

do to challenge their testimony.

Thus, analyzing the existence of a joint representation involving in-house lawyers can be even
more challenging, because in-house lawyers can enjoy some benefits of a joint representation (the ability
to engage in privileged communications beyond their client/employer's employees) without actually
establishing a joint representation with those other entities. In Teleglobe, the Third Circuit warned that

[a] broader rule would wreak havoc because it would essentially mean
that in adverse litigation a former subsidiary could access all of its former
parent's privileged communications because the subsidiary was, as a
matter of law, within the parent entity's community of interest.
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About the only arguable grounds for a third party's attack on the existence of a
joint representation is that the joint clients’ interests were so divergent that the same
lawyer could not possibly have represented them both. Of course, this goes back to an
ethics issue. Under ABA Model Rule 1.7(b), the only totally prohibited "concurrent”
representation is one in which a lawyer asserts a claim against another client being
represented by the same lawyer or her partner "in the same litigation or other
proceeding before a tribunal." ABA Model Rule 1.7(b)(3). That is not even a joint
representation on the same matter -- so there are very few per se unethical joint
representations.

To be sure, several ABA Model Rules comments warn lawyers that there might
be limits on their joint representations of multiple clients in what the ABA Model Rules
call a "common representation.” See, e.q., ABA Model Rule 1.7 cmts. [29]-[33]. But the
threshold is very low for such joint representations.®

Courts recognize some limits on a lawyer's ability to represent clients with
divergent interests. For instance, one court pointed to "the general policy that joint
representations of clients with potentially adverse interests should be undertaken only

when subject to very narrow limits." Neighborhood Dev. Collaborative v. Murphy, 233

F.R.D. 436, 442 (D. Md. 2005).10

9 Jointly represented clients and their lawyer may also attempt to resolve any adversity by agreeing
to prospective consents allowing the lawyer to keep representing one of the clients even in matters
adverse to the other jointly represented clients. See, e.q., ABA Model Rule 1.7 cmt. [22]; Restatement

(Third) of Law Governing Lawyers § 31(2)(e) (2000).

10 Interestingly, even if a lawyer was found to have engaged in some improper conduct by jointly
representing multiple clients with adverse interests, that would not necessarily result in loss of the
privilege.

In its analysis of a possible joint representation among corporate affiliates, the Third Circuit's
decision in Teleglobe explained that even as between the joint clients the privilege can protect
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However, some courts and bars have approved joint representations even of

opposite sides in transactions.

e Van Kirk v. Miller, 869 N.E.2d 534 (Ind. Ct. App. 2007) (approving the validity
of a consent allowing a lawyer to represent both sides in a negotiated
transaction).

e North Carolina LEO 2006-3 (1/23/09) (holding that a lawyer can represent
both the buyer and seller in a real estate transaction).

e But see New York LEO 807 (1/29/07) ("The buyer and seller of residential real
estate may not engage separate attorneys in the same firm to advance each
side's interests against the other, even if the clients give informed consent to
the conflict of interest.").

communications with a joint lawyer who should not have represented joint clients whose interests are
adverse to one another.

The Restatement's conflicts rules provide that when a joint attorney sees
the co-clients' interests diverging to an unacceptable degree, the proper
course is to end the joint representation. RESTATEMENT (THIRD) OF
THE LAW GOVERNING LAWYERS § 121 cmts. e(1)-(2). As the Court
of Appeals for the D.C. Circuit noted in Eureka Inv. Corp. v. Chicago Title
Ins. Co., 240 U.S. App. D.C. 88, 743 F.2d 932 (D.C. Cir. 1984) (per
curiam), courts are presented with a difficult problem when a joint
attorney fails to do that and instead continues representing both clients
when their interests become adverse. Id. at 937-38. In this situation, the
black-letter law is that when an attorney (improperly) represents two
clients whose interests are adverse, the communications are privileged
against each other notwithstanding the lawyer's misconduct. Id.; see
also J. WIGMORE, EVIDENCE § 2312 (McNaughton rev. ed. 1961).

Teleglobe Commc'ns Corp., 493 F.3d at 368.

The much older Eureka case did not receive much attention until Teleglobe cited it, but stands for
the same proposition. Eureka Inv. Corp. v. Chicago Title Ins. Co., 743 F.2d 932, 937-38 (D.C. Cir. 1984)
("Given Eureka's expectations of confidentiality and the absence of any policy favoring disclosure to CTI,
Eureka should not be deprived of the privilege even if, as CTI suggests, the asserted attorney-client
relationship should not have been created. We need not express any view on CTI's contention that Fried,
Frank should not have simultaneously undertaken to represent Eureka in an interest adverse to CTl and
continued to represent CTl in a closely related matter. As Wigmore's second principle expressly states,
counsel's failure to avoid a conflict of interest should not deprive the client of the privilege. The privilege,
being the client's, should not be defeated solely because the attorney's conduct was ethically
guestionable. We conclude, therefore, that Eureka was privileged not to disclose the requested
documents.").

Thus, joint clients can even keep from one another privileged communications if a lawyer has
been improperly representing them (presumably in violation of the conflicts of interest rules). A fortiori,
one would expect that a third party would be unable to pierce the privilege despite such adversity
between the jointly represented clients.
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Thus, the ethics rules, ethics opinions and case law recognize that lawyers can
jointly represent a client with potential or even actual adverse interests, as long as a
lawyer reasonably believes that he or she can adequately represent all the clients, and
as long as the clients consent after full disclosure.

Joint clients and their lawyer also have power to define the "information flow"
within a joint representation -- although there are certainly some limits on this power,
just as there are limits on the power to avoid any loyalty issues. ABA Model Rule 1.7
cmt. [31] ("In limited circumstances, it may be appropriate for the lawyer to proceed with

the representation when the clients have agreed, after being properly informed, that the

lawyer will keep certain information confidential."); Restatement (Third) of Law

Governing Lawyers § 60 cmt. | (2000) ("Co-clients can also explicitly agree that the

lawyer is not to share certain information.").**

In the Teleglobe case (discussed in detail above), the Third Circuit indicated that
in the corporate family context "a joint representation only arises when common
attorneys are affirmatively doing legal work for both entities on a matter of common

interest." Teleglobe Commc'ns Corp., 493 F.3d at 379. However, the Third Circuit did

not assess what would happen if a lawyer represented multiple corporations (or any

other clients, for that matter) on a matter in which the client did not have a "common

n To be sure, there are limits on such agreements, and courts reject obviously contrived
arrangements, at least in disputes between former jointly represented clients. See, e.g., In re Mirant
Corp., 326 B.R. 646 (Bankr. N.D. Tex. 2005) (rejecting the applicability of a "Protocol" entered into by a
parent and a then-subsidiary which authorized their joint lawyer Troutman Sanders to keep confidential
from one client what it learned from the other; noting that the general counsel of the subsidiary agreed to
the Protocol after the subsidiary became an independent company, but also explaining that the general
counsel had ties both to the parent and to Troutman.

Thus, courts might reject an obvious effort to favor one of the former joint clients at the expense
of another, although the authorities concede that jointly represented clients and their lawyer may agree to
a limited information flow during a joint representation).
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interest.” Thus, it is unclear whether the Third Circuit was simply describing the
situation before it, or what explains the contours of an acceptable joint representation.

Significantly, the Third Circuit dealt with the possibility of adverse interests in
discussing one jointly represented client's ability to withhold its own privileged
communications -- when they were sought by another jointly represented client in a later
dispute between them.

In any event, not many third parties seem to have challenged the existence of a
joint representation.

One 2010 case highlights what a difficult task third parties might have in doing

so. In Oppliger v. United States, Nos. 8:06CV750 & 8:08CV530, 2010 U.S. Dist. LEXIS

15251 (D. Neb. Feb. 8, 2010), the court rejected the United States Government's
argument that the attorney-client privilege did not protect communications between a
company's buyer and seller -- who claimed that they had hired the same lawyer to
represent them both in resolving a dispute over the sale. In fact, the court explained
that the issue on which the same lawyer represented the buyer and the seller
"constitutes a claim for breach of the Purchase Agreement.” Id. at *14. That comes
close to the totally prohibited "concurrent” representation under ABA Model Rule 1.7
(explained above) -- although that prohibition applies only to the actual assertion of a
claim "in the same litigation or other proceeding before a tribunal.” ABA Model Rule
1.7(b). Here, apparently, the parties had not asserted claims in litigation or other
proceedings. However, it is remarkable that they would hire the same lawyer to

represent them both in connection with such a possible claim.
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The court's analysis showed how difficult it is for a third party to breach the
privilege in this setting.

As a general rule, when individuals share an attorney as joint
clients, the attorney-client privilege will protect
communications, between the attorney and the joint clients,
from all third parties, absent effective waiver. ... The issue
before the court is whether Mr. Oppliger and Mr. Behrns
were joint clients of Mr. Gardner [lawyer]. A number of
factors are relevant to determine the relationship between
the individuals and counsel including the reasonable
subjective views and conduct of the individuals and the
attorney. . . . In this case, the undisputed facts show the
attorney and both clients reasonably believed joint
representation existed. In fact, the document at issue
begins: the law firm's attorneys 'have represented and
continue to represent each of the persons and entities
addressed in this letter.' . . . Mr. Oppliger and Mr. Behrns
met with Mr. Gardner regarding legal representation for a
single issue for which they sought a cooperative resolution.
Furthermore, the legal representation resulted in a
settlement agreement. . . . Accordingly, the court finds a
joint client relationship existed.

Oppliger, 2010 U.S. Dist. LEXIS 15251, at *11-12 (emphasis added). The court
rejected the government's argument that it "defies logic to find a common interest
existed between two parties who had 'adverse interests' and were on opposite sides of
a civil dispute.” Id. at *13.

In this case, Mr. Oppliger and Mr. Behrns sought an
apparently amicable and joint resolution of an issue "which
allegedly constitutes a claim for breach of the Purchase
Agreement." . .. Mr. Oppliger and Mr. Behrns sought joint
counsel, agreed to joint representation, and ultimately
resolved the potential problem between them through a
settlement agreement. The facts show that at the time of the
relevant communications, Mr. Oppliger and Mr. Behrns were
reasonable in believing in the existence of common interests
and possessed reasonable expectations of confidentiality
sufficient to support the attorney-client privilege.

Id. at *13-14.
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If courts recognize an effective joint representation of companies on the opposite
side of such a possible claim, it is difficult to see any situation in which a court would
agree with a third party's challenge to a joint representation.

Surely a court would not honor an obviously contrived joint representation
concocted solely to preserve an attorney-client privilege protection that would otherwise
not exist. However, no courts seem to have found such a situation.

Perhaps there is a self-policing aspect to this issue. Any lawyer jointly
representing clients in such a questionable arrangement would presumably be subject
to disqualification from representing either client if either client wanted to end the
relationship. It seems likely that no lawyer who has traditionally represented either one
of the joint clients on other matters would want to take that risk.

For whatever reason, courts simply seem not to "look behind" joint
representations whose existence is supported by the clients and their joint lawyer.

* * *
This scenario could call for either a joint representation or separate

representations, so the lawyer should define the nature of the representation.

Best Anhswer

The best answer to this hypothetical is MAYBE.

N 8/12
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Joint Representations: Loyalty Issues

Hypothetical 7

Although you generally handle transactional work for several family-owned
companies and their owners, you also help some of your clients with their estate
planning. The president of one of your corporate clients just called to say that he would
like you to prepare a new will for him and his fourth wife. You worry that the president's
interests are or will become adverse to her interests.

May you jointly represent the president and his fourth wife in preparing their estate
plan?

YES

Analysis

Lawyers can (1) separately represent clients on separate matters (which most
lawyers generally do on a daily basis); (2) separately represent clients on the same
matter; or (3) jointly represent clients on the same matter. This hypothetical deals with
the third scenatrio.

Conflicts of interest can arise in any of these contexts. However, lawyers jointly
representing clients on the same matter must be especially careful when undertaking

and continuing such a joint representation.

ABA Model Rules

The ABA Model Rules identify two issues that lawyers must address when jointly
representing clients on the same matter.

First, lawyers must deal with the issue of loyalty. The loyalty issue itself involves
two types of conflicts of interest -- one of which looks at whether the lawyer's

representation is directly adverse to another client, and the other of which requires a far
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more subtle analysis -- because it examines one representation’s effect on the lawyer's
judgment.

Every lawyer is familiar with the first type of conflict of interest -- which exists if
"the representation of one client will be directly adverse to another client.” ABA Model
Rule 1.7(a)(1). Atthe extreme, this type of direct conflict involves a representation that
the ABA Model Rules flatly prohibit. Lawyers can never undertake a representation that
involves "the assertion of a claim by one client against another client represented by the
lawyer in the same litigation or other proceeding before a tribunal.” ABA Model Rule
1.7(b)(3). Even if representation does not violate this flat prohibition, adversity might
nevertheless create a conflict of interest if a lawyer represents one client "directly
adverse" to another client. For instance, a lawyer jointly representing two co-
defendants in a lawsuit obviously cannot "point the finger" against one of the clients
(without consent), even if such an argument does not amount to "the assertion of a
claim.”

Some folks describe this first variety of conflict as a "light switch" conflict,
because a representation either meets this standard or it does not. This is not to say
that it can be easy to analyze such conflicts. But a lawyer concluding that a
representation will be "directly adverse to another client” must deal with the conflict.

The second type of conflict involves a much more subtle analysis. As the ABA
Model Rules explain it, this type of conflict exists if

there is a significant risk that the representation of one or
more clients will be materially limited by the lawyer's

responsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.

ABA Model Rule 1.7(a)(2) (emphasis added).
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This has been called a "rheostat" conflict. Unlike making a "yes" or "no"
determination as required in analyzing the first type of conflict, a lawyer dealing with a
"rheostat” conflict has a more difficult task. The lawyer must determine if some other
duty, loyalty or interest has a "significant risk" of "materially” limiting the lawyer's
representation of a client. This often involves a matter of degree rather than kind. For
example, a lawyer with mixed feelings about abortion might feel awkward representing
an abortion clinic, but would be able to adequately represent such a client. However, a
vehemently pro-life lawyer might well find her representation of such a client "materially
limited" by her personal beliefs. Thus, this second type of conflict requires a far more
subtle analysis than a "light switch" type of conflict arising from direct adversity to
another client.

As with the first of type of conflict, a lawyer dealing with a "rheostat" conflict may
represent a client only if the lawyer "reasonably believes" that she can "provide
competent and diligent representation,” the representation does not violate the law, and
each client provide "informed consent." ABA Model Rule 1.7(b).t

Second, lawyers must deal with the issue of information flow. Even if there is no

conflict between jointly represented clients, lawyers must analyze whether they must,
may or cannot share information learned from one jointly represented client with the
other clients.

This hypothetical deals with the first issue -- loyalty.

A comment to the ABA Model Rules explains the factors that lawyers must

consider when determining whether they can undertake a joint representation.

1 The ABA Model Rules require such consent to be "confirmed in writing," but many states do not.
ABA Model Rule 1.7(b)(4).
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In considering whether to represent multiple clients in the
same matter, a lawyer should be mindful that if the common
representation fails because the potentially adverse interests
cannot be reconciled, the result can be additional cost,
embarrassment and recrimination. Ordinarily, the lawyer will
be forced to withdraw from representing all of the clients if
the common representation fails. In some situations, the risk
of failure is so great that multiple representation is plainly
impossible. For example, a lawyer cannot undertake
common representation of clients where contentious
litigation or negotiations between them are imminent or
contemplated. Moreover, because the lawyer is required to
be impartial between commonly represented clients,
representation of multiple clients is improper when it is
unlikely that impartiality can be maintained. Generally, if the
relationship between the parties has already assumed
antagonism, the possibility that the clients' interests can be
adequately served by common representation is not very
good. Other relevant factors are whether the lawyer
subsequently will represent both parties on a continuing
basis and whether the situation involves creating or
terminating a relationship between the parties.

ABA Model Rule 1.7 cmt. [29] (emphases added). Thus, lawyers should consider
whether adversity already exists, and the likelihood that it will arise in the future.

Lawyers concluding that they can enter into a joint representation (because
adversity is not inevitable) have three basic options.

First, they can say nothing to their clients -- and deal with any adversity if it
develops. Because there is no conflict until such adversity develops, there is no need
for disclosure and consent. The advantage of this approach is that the lawyer is more
likely to obtain the business. The disadvantage is that all of the clients will be
disappointed if adversity develops -- and might feel that the lawyer has been deceitful
by not advising them of that possibility.

Second, the lawyer can salute the possibility of adversity, and advise the clients

that they (and the lawyer) will have to deal with adversity if it ever develops. This has
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the advantage of warning the clients that they might have to address adversity, but of
course leaves the outcome of any adversity uncertain.

Third, a lawyer can very carefully describe in advance what will happen if
adversity develops. In most situations, the lawyer will have to drop all of the clients.
ABA Model Rule 1.7 cmt. [29] ("Ordinarily, the lawyer will be forced to withdraw from
representing all of the clients if the common representation fails."”). In certain limited
situations, the clients might agree in advance that the lawyer will continue representing
one of the clients and drop the other clients -- although there is rarely absolute certainty
about that strategy working. The advantage of this approach is that the clients and the
lawyer will know in advance what is likely to happen if adversity develops. The
disadvantage of this approach is that the lawyer must describe this "parade of horribles"

to the clients in advance -- and therefore may frighten away the potential clients.

Restatement

The Restatement takes the same basic approach to conflicts as the ABA Model

Rules. Restatement (Third) of Law Governing Lawyers 88§ 121, 128 (2000).

The Restatement contains a separate provision dealing with joint representations
in a "nonlitigated matter."

Unless all affected clients consent to the
representation under the limitations and conditions provided
in 8 122, a lawyer may not represent two or more clients in a
matter not involving litigation if there is a substantial risk that
the lawyer's representation of one or more of the clients
would be materially and adversely affected by the lawyer's
duties to one or more of the other clients.

Restatement (Third) of Law Governing Lawyers § 130 (2000).

A comment provides some additional guidance.
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Id. cmt. c.

When multiple clients have generally common interests, the
role of the lawyer is to advise on relevant legal
considerations, suggest alternative ways of meeting
common objectives, and draft instruments necessary to
accomplish the desired results. Multiple representations do
not always present a conflict of interest requiring client
consent. ... For example, in representing spouses jointly in
the purchase of property as co-owners, the lawyer would
reasonably assume that such a representation does not
involve a conflict of interest. A conflict could be involved,
however, if the lawyer knew that one spouse's objectives in
the acquisition were materially at variance with those of the
other spouse.

McGuireWoods LLP
T. Spahn

(5/9/17)

The Restatement then provides several illustrations of how the duty of loyalty

plays out in a trust and estate setting in which a lawyer wants to represent a husband

and wife.

The first illustration involves a situation in which the lawyer knows both spouses

and believes that their interests are aligned.

Husband and Wife consult Lawyer for estate-planning
advice about a will for each of them. Lawyer has had
professional dealings with the spouses, both separately and
together, on several prior occasions. Lawyer knows them to
be knowledgeable about their respective rights and interests,
competent to make independent decisions if called for, and
in accord on their common and individual objectives. Lawyer
may represent both clients in the matter without obtaining
consent . ... While each spouse theoretically could make a
distribution different from the other's, including a less
generous bequest to each other, those possibilities do not
create a conflict of interest, and none reasonably appears to
exist in the circumstances.

Id. illus. 1 (emphasis added).
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The second Restatement illustration explains the lawyer's duty if one of the
spouses appears to be overbearing, and the lawyer senses a disagreement about the
spouses' estate objectives.

The same facts as in lllustration 1, except that Lawyer
has not previously met the spouses. Spouse A does most of
the talking in the initial discussions with Lawyer. Spouse A
does most of the talking in the initial discussions with
Lawyer. Spouse B, who owns significantly more property
than Spouse A, appears to disagree with important positions
of Spouse A but to be uncomfortable in expressing that
disagreement and does not pursue them when Spouse A
appears impatient and peremptory. Representation of both
spouses would involve a conflict of interest. Lawyer may
proceed to provide the requested legal assistance only with
consent given under the limitations and conditions provided
in 8§ 122.

Id. illus. 2 (emphasis added). Section 122 of the Restatement explains that a lawyer
facing this situation must obtain informed consent after providing "reasonably adequate

information about the material risks of such [joint] representation.” Restatement (Third)

of Law Governing Lawyers § 122(1) (2000).

The third illustration in the series involves spouses who might disagree about
their estate objectives, but seem to be intelligent and independent enough to provide
the lawyer adequate direction.

The same facts as in lllustration 1, except that Lawyer
has not previously met the spouses. But in this instance,
unlike in lllustration 2, in discussions with the spouses,
Lawyer asks questions and suggests options that reveal
both Spouse A and Spouse B to be knowledgeable about
their respective rights and interests, competent to make
independent decisions if called for, and in accord on their
common and individual objectives. Lawyer has adequately
verified the absence of a conflict of interest and thus may
represent both clients in the matter without obtaining consent

(see §122).
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Restatement (Third) of Law Governing Lawyers § 130 cmt. ¢, illus. 3 (2000) (emphasis

added). In that situation, the lawyer can proceed to jointly represent the husband and
wife, with disclosure and consent.

Thus, the Restatement essentially follows the ABA Model Rules approach, but
provides very useful examples that can guide lawyers' analysis of whether they can

undertake a joint representation on the same non-litigated matter.

ACTEC Commentaries

Given the frequent joint representation of spouses or other family members in
trust and estate planning work, it should come as no surprise that the ACTEC
Commentaries extensively deal with a lawyer's responsibility for analyzing the propriety
of such a joint representation.

Like the ABA Model Rules and the Restatement, the ACTEC Commentaries
warn lawyers that they must assess the likelihood of adversity before undertaking a joint
representation.

A lawyer who is asked to represent multiple clients regarding
related matters must consider at the outset whether the
representation involves or may involve impermissible

conflicts, including ones that affect the interests of third
parties or the lawyer's own interests.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.7, at 92 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphasis added).
For obvious reasons, a lawyer may not undertake a joint representation if serious

adversity exists from the beginning.
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Some conflicts of interest are so serious that the informed
consent of the parties is insufficient to allow the lawyer to
undertake or continue the representation (a "non-waivable"
conflict). Thus, a lawyer may not represent clients whose
interests actually conflict to such a degree that the lawyer
cannot adequately represent their individual interests. A
lawyer may never represent opposing parties in the same
litigation. A lawyer is almost always precluded from
representing both parties to a pre-nuptial agreement or other
matter with respect to which their interests directly conflict to
a substantial degree. Thus, a lawyer who represents the
personal representative of a decedent's estate (or the trustee
of a trust) should not also represent a creditor in connection
with a claim against the estate (or trust). This prohibition
applies whether the creditor is the fiduciary individually or
another party. On the other hand, if the actual or potential
conflicts between competent, independent parties are not
substantial, their common interests predominate, and it
otherwise appears appropriate to do so, the lawyer and the
parties may agree that the lawyer will represent them jointly
subject to MRPC 1.7 or act as an intermediary pursuant to
former MRPC 2.2 (Intermediary).

Id. at 93 (emphases added).
The presence of some adversity does not automatically preclude a lawyer from at
least beginning a joint representation.

Subject to the requirements of MRPCs 1.6 and 1.7 (Conflict
of Interest: Current Clients), a lawyer may represent more
than one client with related, but not necessarily identical,
interests (e.g., several members of the same family, more
than one investor in a business enterprise). The fact that the
goals of the clients are not entirely consistent does not
necessarily constitute a conflict of interest that precludes the
same lawyer from representing them. See ACTEC
Commentary on MRPC 1.7 (Conflict of Interest: Current
Clients). Thus, the same lawyer may represent a husband
and wife, or parent and child, whose dispositive plans are
not entirely the same.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.6, at 75 (4th ed. 2006),
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http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphasis added).
Not surprisingly, lawyers must monitor possible later adversity.

The lawyer must also bear this concern [possible
"iImpermissible conflicts"] in mind as the representation
progresses: What was a tolerable conflict at the outset may
develop into one that precludes the lawyer from continuing to
represent one or more of the clients.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.7, at 92 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.

Thus, the ACTEC Commentaries recognize both a spectrum of adversity, and the
possibility that the adversity might increase or decrease over time.

In this hypothetical, the lawyer may ethically undertake the joint representation of
the husband and his fourth wife. There is no current adversity to prohibit the joint
representation. However, given the possibility of adversity developing in the future, it
would be wise for the lawyer to address that possibility now, and deal with the effect of
such adversity arising in the future. Absent such pre-planning, the lawyer presumably
would be required to withdraw from representing the husband and his fourth wife in their
estate planning work should adversity develop (it would also be wise to address the

information flow issue at the beginning of such a joint representation).

Best Answer

The best answer to this hypothetical is YES.

N 8/12 [F]
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Prospective Consents

Hypothetical 8

You and your colleagues enjoyed a secret chuckle when you learned that one of
your firm's wealthiest individual clients has just divorced wife number 4 and is about to
marry wife number 5. However, the matter became more serious when your senior
partner asked you to represent both the wealthy individual and future wife number 5 in
their estate planning -- but also told you that he wants the firm to be in a position to
represent your long-standing client in a possible future divorce action against wife
number 5.

If you jointly represent the husband and wife number 5 in preparing their estate plan,
may you obtain the wife's prospective consent to represent the husband in a future
divorce action against her?

NO (PROBABLY)

Analysis

No ethics rule automatically prohibits a client from granting a prospective
consent. However, lawyers arranging or (especially) relying on such prospective

consents must be very wary.

ABA Model Rules

The ABA Model Rules explicitly allow prospective consents, but warn lawyers
that they must be careful.
An ABA Model Rule 1.7 comment explains that

[tlhe effectiveness of such [prospective] waivers is generally
determined by the extent to which the client reasonably
understands the material risks that the waiver entails. The
more comprehensive the explanation of the types of future
representations that might arise and the actual and
reasonably foreseeable adverse consequences of those
representations, the greater the likelihood that the client will
have the requisite understanding. Thus, if the client agrees
to consent to a particular type of conflict with which the client
is already familiar, then the consent ordinarily will be
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effective with regard to that type of conflict. If the consent is
general and open-ended, then the consent ordinarily will be
ineffective, because it is not reasonably likely that the client
will have understood the material risks involved. On the
other hand, if the client is an experienced user of the legal
services involved and is reasonably informed regarding the
risk that a conflict may arise, such consent is more likely to
be effective, particularly if, e.g., the client is independently
represented by other counsel in giving consent and the
consent is limited to future conflicts unrelated to the subject
of the representation. In any case, advance consent cannot
be effective if the circumstances that materialize in the future
are such as would make the conflict nonconsentable under
paragraph (b).

ABA Model Rule 1.7 cmt. [22] (emphasis added). The ABA added this provision in
2002.

This change in the ABA Model Rules was so dramatic that the ABA took the fairly
unusual step of withdrawing an earlier opinion that dealt with prospective consents.
ABA LEO 436 (5/11/05) (withdrawing earlier ABA LEO 372 (4/16/93), because recent
changes to Model Rule 1.7 and especially Comment [22] allow "effective informed
consent to a wider range of future conflicts" than permitted under the older version of
the Model Rule; explaining that open-ended prospective consents are likely to be valid if
(for instance) the client "has had the opportunity to be represented by independent
counsel in relation to such consent and the consent is limited to matters not
substantially related to the subject of the prior representation”; continuing to recognize
that such prospective consents do not authorize the lawyer to "reveal or use confidential

client information” absent an additional explicit consent).
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Restatement

The Restatement takes the same basic approach. A comment acknowledges
that prospective clients are often appropriate, but warns that they are "subject to special
scrutiny."”

A client's open-ended agreement to consent to all conflicts
normally should be ineffective unless the client possesses
sophistication in the matter in question and has had the
opportunity to receive independent legal advice about the
consent. . . .

On the other hand, particularly in a continuing
client-lawyer relationship in which the lawyer is expected to
act on behalf of the client without a new engagement for
each matter, the gains to both lawyer and client from a
system of advance consent to defined future conflicts might
be substantial. A client might, for example, give informed
consent in advance to types of conflicts that are familiar to
the client. Such an agreement could effectively protect the
client's interest while assuring that the lawyer did not
undertake a potentially disqualifying representation.

Restatement (Third) of Law Governing Lawyers § 31(2)(e) (2000).

State Legal Ethics Opinions

Every bar that has addressed the issue of prospective consents has refused to
adopt a per se prohibition of such consents.! However, these opinions either provide a
general analysis or involve a context rather than the estate planning context. Still, the

unanimity of state bar opinions provides useful guidance to estate planning lawyers.

Case Law

Not surprisingly, courts uphold the effectiveness of prospective consents that

meet the generally-accepted standard -- providing some specific description of the type

1 N.Y. City LEO 2008-2 (9/2008); Pennsylvania LEO 2006-200 (7/26/06); N.Y. City LEO 2006-1
(2/17/06); District of Columbia LEO 309 (9/20/01).
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of adversity that might develop. As with state bar opinions, the issue usually comes up
in the corporate context.?

In contrast, courts reject the effectiveness of prospective consents that tend to be
too broad.?

Significantly, courts and bars judge prospective consents both at the time that the

client grants them, and the time that the lawyer relies upon them.

Consent Lanquage

Lawyers hoping to arrange for an effective prospective consent must undertake
an awkward balancing act.

The kind of explicit (often ugly) language that might be required to assure an
effective prospective consent could prompt the requested client to turn down the
request for consent, or even become angry at being asked. On the other hand, a
proposed prospective consent that attempts to "finesse" the issue by not explicitly

describing the possible adversity, or not describing litigation as included within the

2 McKesson Info. Solutions Inc. v. Duane Morris LLP, Civ. No. 2006CV121110 (Fulton County
(Ga.) Super. Ct. Mar. 6, 2007); Visa U.S.A., Inc. v. First Data Corp., 241 F. Supp. 2d 1100, 1102-03 (N.D.
Cal. 2003).

3 All Am. Semiconductor, Inc. v. Hynix Semiconductor, Inc., Nos. C 07-1200, -1207, -1212 & No.
06-2915, 2008 U.S. Dist. LEXIS 106619, at *10-11, *11, *20-21, *24, *7-8, *33-34, *37-38 (N.D. Cal.

Dec. 18, 2008); Celgene Corp. v. KV Pharm. Co., Civ. A. No. 07-4819 (SDW), 2008 U.S. Dist. LEXIS
58735, at *3-4, *13-14, *21-24, *32, *41 (D.N.J. July 28, 2008) (unpublished opinion); Wolk v. Flight
Options, Inc., No. 03-cv-06840, 2005 U.S. Dist. LEXIS 19891 (E.D. Pa. Sept. 13, 2005); Concat LP v.
Unilever, PLC, 350 F. Supp. 2d 796, 801-02, 820, 821 (N.D. Cal. 2004); Goss Graphics Sys., Inc. v. MAN
Roland Druckmaschinen Aktiengesellschaft, No. C00-0035 MJM, 2000 U.S. Dist. LEXIS 18100, at *7
(N.D. lowa May 25, 2000); Worldspan, L.P. v. Sabre Group Holdings, Inc., 5 F. Supp. 2d 1356, 1359,
1359-60, 1360 (N.D. Ga. 1998); Florida Ins. Guar. Ass'n v. Carey Canada, Inc., 749 F. Supp. 255, 259-60
(S.D. Fla. 1990).
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scope of the prospective consent,* might ultimately prove to be ineffective if a court
must later assess the consent.

Courts and bars have provided some guidance about the type of consent
language that will be effective® and the type of language that will not be effective

because it is too general.®

Conclusion for Trust and Estate Lawyers

Although none of the pertinent ethics opinions or cases arose in the trust and
estate planning context, they provide guidance to lawyers who practice in that area.

Unfortunately for lawyers hoping to rely on such a prospective consent, they will
almost certainly obtain confidential information from clients that they will be able to use
against the client in the type of adversity they would like to include in the prospective
consent. For example, a lawyer hoping to obtain a valid prospective consent from one
of two spouses or future spouses would have to address the type of adversity that they
might undertake against that spouse. If the adversity includes a divorce representation,
the lawyer presumably would have to include in a prospective consent an

acknowledgment that the lawyer will acquire confidential information from that person,

4 Worldspan, L.P. v. Sabre Group Holdings, Inc., 5 F. Supp. 2d at 1359-60 (disqualifying
defendant's local counsel despite a prospective consent; "It is the opinion of this Court that future directly
adverse litigation against one's present client is a matter of such an entirely different quality and
exponentially greater magnitude, and so unusual given the position of trust existing between lawyer and
client, that any document intended to grant standing consent for the lawyer to litigate against his own
client must identify that possibility, if not in plain language, at least by irresistible inference including
reference to specific parties, the circumstances under which such adverse representation would be
undertaken, and all relevant like information." (emphasis added)).

5 N.Y. City LEO 2006-1 (2/17/06); District of Columbia LEO 309 (9/20/01); Visa U.S.A., Inc. v. First
Data Corp., 241 F. Supp. 2d 1100, 1102-03 (N.D. Cal. 2003).
6 All Am. Semiconductor, Inc., 2008 U.S. Dist. LEXIS 106619, at *7-8, *32-34 ; Celgene Corp. v.

KV Pharm. Co., Civ. A. No. 07-4819 (SDW), 2008 U.S. Dist. LEXIS 58735, at *3-4 (D.N.J. July 28, 2008)
(unpublished opinion); Concat LP, 350 F. Supp. 2d at 801-02; Goss Graphics Sys., Inc., 2000 U.S. Dist.
LEXIS 18100, at *7; Worldspan, L.P., 5 F. Supp. 2d at 1359.
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that might be useful in a divorce action (at least to the extent that the spouse'’s financial
information would be relevant in the divorce action).

For this reason, prospective consents are not as likely to be effective in an estate
planning context as in other contexts, in which the prospective consent covers matters
unrelated to the matter in which the lawyer represents the client. The inevitability that
trust and estate lawyers will have gained pertinent information usable against a former
client makes it much less likely that a court or bar would enforce such a consent.

Another possible factor limiting the use of prospective consents in the trust and
estate context involves emotion rather than ethics. A prospective bride and groom
might be offended by a lawyer's suggestion that adversity might develop in what then is
a blissful romance. The lawyer might even hesitate to raise such a possibility, because
it could offend a longstanding client who has fallen madly in love with a young woman
half his age, etc. Even if the lawyer raises the issue tactfully, he or she might have even
more difficulties suggesting the type of ugly language that must underlie a prospective

consent to provide any chance that a court or bar would later enforce the consent.

Best Anhswer

The best answer to this hypothetical if PROBABLY NO.

N 8/12
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Joint Representations: Information Flow Duties in the
Absence of an Agreement

Hypothetical 9

For the past six months, you have been representing a husband and wife in
preparing their estate plan. You did not explain to either client whether you could (or
must) disclose to one spouse what the other spouse told you in connection with their
estate planning. Over lunch early this afternoon, the wife told you in confidence that
several years before meeting her current husband she had an affair with a coworker
and had an illegitimate child. Her husband does not know anything about this, but the
wife is considering if she should make arrangements for her illegitimate child to receive
some of her estate.

Shell-shocked, you return to the office and discuss this issue with one of your
senior partners.

(@) Must you tell the husband about his wife's illegitimate child?

MAYBE

(b) May you tell the husband about his wife's illegitimate child?

MAYBE

(c) May you continue to jointly represent the client?

MAYBE

Analysis

(a)-(c) Any lawyer considering a joint representation of multiple clients on the

same matter must deal with the issues of loyalty and information flow.*

1 Not surprisingly, lawyers representing separate clients on separate matters must maintain the
confidentiality of the information learned from each of the separate clients. In other words, there is no
information flow in such a setting, absent client consent.

The representation by one lawyer of related clients with regard to
unrelated matters does not necessarily involve any problems of
confidentiality or conflicts. Thus, a lawyer is generally free to represent a
parent in connection with the purchase of a condominium and a child
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In some ways, the loyalty issue is easier to address -- because lawyers cannot
be adverse to any current client (absent consent). It might be difficult to determine
whether any adversity is acute enough to require disclosure and consent, but the
"default” position is fairly easy to articulate -- the lawyer must withdraw from
representing all of the jointly represented clients.

The issue of information flow can be far more complicated. It makes sense to
analyze the information flow issue in three different scenarios: (1) when the lawyer has
not raised the issue with the clients at the start of the representation, so there is no
agreement among them about the information flow; (2) when the lawyer has arranged
for the jointly represented clients to agree in advance that the lawyer will not share
secrets between or among the jointly represented clients; (3) when the lawyer has
arranged for the jointly represented clients to agree in advance that the lawyer will share
secrets between or among the jointly represented clients.

This hypothetical deals with the first scenario.

Wisdom of Agreeing in Advance on the Information Flow

Although arranging for jointly represented clients to agree in advance on the
information flow does not solve every problem, it certainly reduces the uncertainty and

potentially saves lawyers from an awkward situation (or worse).

regarding an employment agreement or an adoption. Unless otherwise
agreed, the lawyer must maintain the confidentiality of information
obtained from each separate client and be alert to conflicts of interest
that may develop. The separate representation of multiple clients with
respect to related matters, discussed above, involves different
considerations.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of Professional Conduct,
Commentary on MRPC 1.6, at 77 (4th ed. 2006), http://www.actec.org/Documents/misc/
ACTEC_Commentaries_4th_02_14 06.pdf.
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Thus, several authorities emphasize the wisdom of lawyers explaining the
information flow to their clients at the beginning of any joint representation, and
arranging for the clients' consent to the desired information flow. Whether the clients
agree to a "keep secrets" or "no secrets" approach, at least an explicit agreement
provides guidance to the clients and to the lawyer.

The ABA Model Rules advise lawyers to address the information flow issue at the
beginning, but in essence directs the lawyer to arrange for a "no secrets" approach.

The lawyer should, at the outset of the common
representation and as part of the process of obtaining each
client's informed consent, advise each client that information
will be shared and that the lawyer will have to withdraw if

one client decides that some matter material to the
representation should be kept from the other.

ABA Model Rule 1.7 cmt. [31] (emphases added).
The ACTEC Commentaries repeatedly advise lawyers to address the information
flow at the beginning of a joint representation.

When the lawyer is first consulted by the multiple potential
clients, the lawyer should review with them the terms upon
which the lawyer will undertake the representation, including
the extent to which information will be shared among

them. ... The better practice in all cases is to memorialize
the clients' instructions in writing and give a copy of the
writing to the client.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.6, at 75 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphasis added).
Before, or within a reasonable time after commencing the

representation, a lawyer who is consulted by multiple parties
with related interests should discuss with them the
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implications of a joint representation (or a separate
representation, if the lawyer believes that mode of
representation to be more appropriate and separate
representation is permissible under the applicable local
rules). . .. In particular, the prospective clients and the
lawyer should discuss the extent to which material
information imparted by either client would be shared with
the other and the possibility that the lawyer would be
required to withdraw if a conflict in their interests developed
to the degree that the lawyer could not effectively represent
each of them. The information may be best understood by
the clients if it is discussed with them in person and also
provided to them in written form, as in an engagement letter
or brochure.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.7, at 91-92 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.
(emphases added).
The ACTEC Commentaries even provide an illustration emphasizing this point.

Example 1.7-1. Lawyer (L) was asked to represent Husband
(H) and Wife (W) in connection with estate planning matters.
L had previously not represented either H or W. At the
outset L should discuss with H and W the terms upon which
L would represent them, including the extent to which
confidentiality would be maintained with respect to
communications made by each.

Id. at 92 (emphasis added).
Not surprisingly, bars have provided the same guidance.

e Missouri Informal Advisory Op. 2008-0003 (2008) (assessing the following
guestion: "Can one attorney represent co-defendants in a criminal trial?";
answering as follows: "One attorney may represent two co-defendants, with
appropriate disclosure and waivers. In order for this disclosure to be
sufficient, the attorney must thoroughly advise co-defendants of the material
advantages and disadvantages of joint representation, and discuss options
and alternatives. Defendants should also be advised to seek independent
advice from independent counsel. Both clients would have to agree there
would be no confidentiality as between them. However, for example, if one
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co-defendant is considering a plea bargain that would be adverse to the
interests of the other client, the conflict would become unwaivable and the
attorney would have to withdraw. The informed consent must be confirmed in
writing." (emphasis added)).

North Carolina LEO 2007-7 (7/13/07) (holding that "a lawyer may continue to
represent a husband and wife in a Chapter 13 bankruptcy after they divorce
provided the conditions on common representation set forth in Rule 1.7 are
satisfied."; "To obtain the informed consent of clients to a common
representation, a lawyer must ‘communicate adequate information and
explanation appropriate to the circumstances.’ Rule 0.1(f) (definition of
'informed consent."). In the current situation, Attorney A must explain to
Husband and Wife the effect, if any, that the law of privilege and disclosure
requirements in a bankruptcy proceeding might have on the common
representation. In addition, Attorney A must inform each client of the right to
information about the representation. As noted in comment [31] to Rule 1.7,
'[tihe lawyer should, at the outset of the common representation and as part
of the process of obtaining each client's informed consent, advise each client
that information will be shared and that the lawyer will have to withdraw if one
client decides that some matter material to the representation should be kept
from the other." See 2006 FEO 1." (emphasis added)).

North Carolina LEO 2006-1 (4/21/06) ("Attorney A represents both the
employer and the [insurance] carrier and therefore has a duty to keep each
client informed about the status of the matter. As noted in comment [31] to
Rule 1.7,". .. common representation will almost certainly be inadequate if
one client asks the lawyer not to disclose to the other client information
relevant to the common representation.™; "Loyalty to a client is impaired when
a lawyer cannot keep the client reasonably informed or promptly comply with
reasonable requests for information. Rule 1.4(a); RPC 153; 03 FEO 12. The
employer and the carrier are both entitled to Attorney A's full, candid
evaluation of all aspects of the claim. See 03 FEO12. If the carrier will not
consent to Attorney A providing the same information to employer or the
employer will not agree that certain information will be withheld, then Attorney
A has a conflict and must withdraw from the representation of the employer
and the carrier. If the carrier hires another lawyer to represent only the
employer, Attorney A may -- with the employer's consent -- continue to
represent the carrier and withhold evaluation and litigation strategy
information from the employer." (emphasis added)).

District of Columbia LEO 327 (2/2005) (addressing a situation in which a law
firm which jointly represented several clients withdrew from representing
some of the clients and continued to represent other clients; explaining that
the law firm which began to represent the clients dropped by the first firm
asked that firm to disclose all of the information it learned during the joint
representation, which the firm refused to provide; ultimately concluding that
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the firm had to disclose to its successor all of the information it had acquired
from any of the clients during the joint representation; "Under the terms of the
retainer agreement, the prior firm's duty to communicate any relevant
information to the other clients included any relevant information learned from
other clients in the same matter, and this duty attached at the moment the
prior firm learned the information. This underscores how important it is for a
lawyer carefully to explain to all clients in a joint representation that, when
they agree that any relevant or material information may be shared with one
another, they cannot expect that any relevant or material confidential
information they may subsequently reveal to the lawyer will be kept from the
other co-clients."” (emphasis added)).

District of Columbia LEO 296 (2/15/00) ("A joint representation in and of itself
does not alter the lawyer's ethical duties to each client, including the duty to
protect each client's confidences."; "The best practice is clearly to advise
clients at the outset of a representation of the potential for ethical conflicts
ahead. Written disclosure of potential effects of joint representation and
written consent can substantially mitigate, if not eliminate, the ethical tensions
inherent in common representation.”; reiterating that the "mere fact of joint
representation, without more, does not provide a basis for implied
authorization to disclose one client's confidences to another"; ultimately
concluding that a "lawyer who undertakes representation of two clients in the
same matter should address in advance and, where possible in writing, the
impact of joint representation on the lawyer's duty to maintain client
confidences and to keep each client reasonably informed, and obtain each
client's informed consent to the arrangement.” (emphasis added)). Later
changes in the Washington, D.C. ethics rules affect the substantive analysis
in this legal ethics opinion, but presumably do not affect the opinion’s
suggestion that lawyers and clients agree in advance on the information flow.)

east one state supreme court has also articulated the wisdom of this

[A]n attorney, on commencing joint representation of co-
clients, should agree explicitly with the clients on the sharing
of confidential information. In such a "disclosure
agreement," the co-clients can agree that any confidential
information concerning one co-client, whether obtained from
a co-client himself or herself or from another source, will be
shared with the other co-client. Similarly, the co-clients can
agree that unilateral confidences or other confidential
information will be kept confidential by the attorney. Such a
prior agreement will clarify the expectations of the clients
and the lawyer and diminish the need for future litigation.
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A.Vv.B., 726 A.2d 924, 929 (N.J. 1999) (emphases added).

Interestingly, authorities disagree about the necessity for lawyers to undertake
this "best practices"” step.

In a Florida legal ethics opinion arising in the trust and estate context, the Florida
Bar acknowledged that lawyers did not have to address the information flow issue at the
beginning of a representation. Still, the Bar's discussion of the analysis in the absence
of such an agreement highlighted the wisdom of doing so.

e Florida LEO 95-4 (5/30/97) (analyzing a joint representation in an estate-
planning setting; "In a joint representation between husband and wife in
estate planning, an attorney is not required to discuss issues regarding
confidentiality at the outset of representation. The attorney may not reveal
confidential information to the wife when the husband tells the attorney that
he wishes to provide for a beneficiary that is unknown to the wife. The
attorney must withdraw from the representation of both husband and wife
because of the conflict presented when the attorney must maintain the
husband's separate confidences regarding the joint representation.”
(emphasis added)).

On the other hand, a Kentucky court punished a lawyer for not addressing the
information flow with jointly represented clients (in a high-stakes context).

e Unnamed Attorney v. Ky. Bar Ass’'n, 186 S.W.3d 741, 742, 743 (Ky. 2006)
(privately reprimanding a lawyer who had jointly represented a husband and
wife in connection with a criminal investigation for failing to explain to the
jointly represented clients that he would share the investigation results with
both of them; explaining that "Movant advised the Does that a conflict of
interest could arise in the course of his work on their behalf. He also advised
them that if a conflict of interest did arise he might be required to withdraw
from the joint employment. However, he did not advise them that any and all
information obtained during the joint representation or obtained in any
communication to him by them would be available to each client and
exchanged freely between the clients in the absence of a conflict of interest.
Movant asserts that he did not anticipate the possibility that the interests of
the Does would become so materially divergent that there would be a conflict
of interest in providing the results of the investigation to each of them. He
acknowledges that he did not explain the potential ramifications of joint
representation in that regard.” (emphasis added); noting that "[t]he
investigation produced information that indicated that one of the Does was
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directly involved in the shooting, contrary to what Movant had been told.
Upon discovery of this information, and following communications with the
KBA Ethics Hotline, Movant determined that he should withdraw from the joint
employment. Furthermore, Movant concluded that he should not disclose
certain results of his investigation to either Mr. or Mrs. Doe without the
consent of each of them, which they declined to give. Movant encouraged
each of them to obtain new counsel, and they followed this advice."; "In this
case there was a lack of required communication by Movant. Specifically,
Movant failed to explain that there would be no confidentiality as between the
clients and the lawyer, that all information discovered would be furnished to
both, and that each client was owed the same duty. When the investigation
uncovered information that was favorable to one client but harmful to the
other, Movant refused to release the information he had gathered without the
acquiescence of both clients, which was not given. This resulted from his
failure to initially explain the implications of common representation to both
clients. When the investigation revealed that one of the clients was involved
in the homicide, Movant had a duty with respect to that client to keep that fact
confidential. On the other hand, he had a duty to the other client to provide
exculpatory information which necessarily included information he was
obligated to keep confidential." (emphasis added)).

Although the Kentucky case did not involve a trust and estate context, it
highlights the wisdom of lawyers addressing the information flow at the beginning of any

representation.

Authorities Recognizing a "Keep Secrets" Default Rule

The ABA Model Rules and many courts and bars generally recognize that
lawyers who have not advised their jointly represented clients ahead of time that they
will share information may not do so absent consent at the time. Such a default position
might be called a "keep secrets" rule.

ABA Model Rules. Interestingly, some apparently plain language from the ABA

Model Rules seems inconsistent with a later ABA legal ethics opinion involving the

information flow issue.
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As explained above, the ABA Model Rules explicitly advise lawyers to arrange for
their jointly represented clients' consent to a "no secrets” approach -- but then
immediately back off that approach.

The pertinent comment begins with the basic principle that makes sense.

As to the duty of confidentiality, continued common
representation will almost certainly be inadequate if one
client asks the lawyer not to disclose to the other client
information relevant to the common representation. This is
so because the lawyer has an equal duty of loyalty to each
client, and each client has the right to be informed of
anything bearing on the representation that might affect that
client's interests and the right to expect that the lawyer will
use that information to that client's benefit. See Rule 1.4.

ABA Model Rule 1.7 cmt. [31] (emphasis added).

However, the comment then explains how this basic principle should guide a
lawyer's conduct when beginning a joint representation -- in a sentence that ultimately
does not make much sense.

The lawyer should, at the outset of the common
representation and as part of the process of obtaining each
client's informed consent, advise each client that information
will be shared and that the lawyer will have to withdraw if
one client decides that some matter material to the
representation should be kept from the other.

Id. ABA Model Rule 1.7 cmt. [31] (emphasis added).

This is a very odd comment. If a lawyer arranges for the jointly represented
clients' consent to an arrangement where "information will be shared,” one would think
that the lawyer and the client would have to comply with such an arrangement.
However, the very next phrase indicates that a lawyer having arranged for such a "no
secrets" approach "will have to withdraw" if one of the jointly represented clients asks

that some information not be shared.
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It is unclear whether that second phrase involves a situation in which one of the
clients indicates that she does not want the information shared -- but has not yet
actually disclosed that information to the lawyer. That seems like an unrealistic
scenario. Itis hard to imagine that a client would tell his lawyer: "I have information that
| want to be kept secret from the other jointly represented client, but I'm not going to tell
you what that information is.” It seems far likelier that the client would simply disclose
the information to the lawyer, and then ask the lawyer not to share it with the other
jointly represented client. But if that occurs, one would think that the lawyer would be
bound by the first phrase in the sentence -- which plainly indicates that "information will
be shared" among the jointly represented clients.

Perhaps this rule envisions a third scenario -- in which one of the jointly
represented clients begins to provide information to the lawyer that the lawyer senses
the client would not want to share, but then stops when the lawyer warns the client not
to continue. For instance, the client might say something like: "I have a relationship
with my secretary that my wife doesn't know about." Perhaps the ABA meant to deal
with a situation like that, in which the lawyer will not feel bound to share the information
under the first part of the sentence, but instead withdraw under the second part of the
sentence. However, it would seem that any confidential information sufficient to trigger
the lawyer's warning to "shut up” would be sufficiently material to require disclosure to
the other jointly represented client.

Such a step by the lawyer would also seem unfair (and even disloyal) to the other

client. After all, the clients presumably have agreed that their joint lawyer will share all
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material information with both of them. The lawyer's warning to the disclosing client
would seem to favor that client at the expense of the other client.

Even if this third scenario seems unlikely in the real world, this ABA Model Rules
Comment's language makes sense only in such a context.

This confusing ABA approach continued in a 2008 legal ethics opinion. In ABA
LEO 450 (4/9/08), the ABA dealt with a lawyer who jointly represented an insurance
company and an insured -- but who had not advised both clients ahead of time of how
the information flow would be handled. Thus, the lawyer had not followed the approach
recommend in ABA Model Rule 1.7 cmt. [31].

In ABA LEO 450, the ABA articulated the dilemma that a lawyer faces if one
client provides confidential information -- in the absence of some agreement on
information flow. Such a lawyer faces a dilemma if he learns confidential information
from one client that will cause that client damage if disclosed to the other client.

Absent an express agreement among the lawyer and the
clients that satisfies the "informed consent" standard of Rule
1.6(a), the Committee believes that whenever information
related to the representation of a client may be harmful to
the client in the hands of another client or a third person, . . .
the lawyer is prohibited by Rule 1.6 from revealing that
information to any person, including the other client and the

third person, unless disclosure is permitted under an
exception to Rule 1.6.

ABA LEO 450 (4/9/08) (emphases added). The ABA then explained that a lawyer in
that setting would have to withdraw from representing the clients. Absent a valid
consent, a lawyer must withdraw from representing the other client if the lawyer cannot
make the disclosure to the client, and cannot fulfill his other obligations without such a

disclosure. Id.
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One would have expected the ABA to cite the Rule 1.7 comment addressed
above.

The lawyer should, at the outset of the common
representation and as part of the process of obtaining each
client's informed consent, advise each client that information
will be shared and that the lawyer will have to withdraw if
one client decides that some matter material to the
representation should be kept from the other.

ABA Model Rule 1.7 cmt. [31] (emphasis added).
However, the ABA legal ethics opinion instead inexplicably indicated that such a

prior consent might not work. The ABA explained that it was "highly doubtful” that

consents provided by the jointly represented clients "before the lawyer understands the
facts giving rise to the conflict" will satisfy the "informed consent” standards. ABA LEO

450 (4/9/08).2 This conclusion seems directly contrary to Comment [31] to ABA Model

2 ABA LEO 450 (4/9/08) ("When a lawyer represents multiple clients in the same or related
matters, the obligation of confidentiality to each sometimes may conflict with the obligation of disclosure
to each." Lawyers hired by an insurance company to represent both an insured employer and an
employee must explain at the beginning of the representation whom the lawyer represents (which is
based on state law). If there is a chance of adversity in this type of joint representation, "[a]n advance
waiver from the carrier or employer, permitting the lawyer to continue representing the insured in the
event conflicts arise, may well be appropriate." The lawyer faces a dilemma if he learns confidential
information from one client that will cause that client damage if disclosed to the other client; "Absent an
express agreement among the lawyer and the clients that satisfies the 'informed consent' standard of
Rule 1.6(a), the Committee believes that whenever information related to the representation of a client
may be harmful to the client in the hands of another client or a third person, . . . the lawyer is prohibited by
Rule 1.6 from revealing that information to any person, including the other client and the third person,
unless disclosure is permitted under an exception to Rule 1.6." It is "highly doubtful” that consents
provided by the jointly represented clients "before the lawyer understands the facts giving rise to the
conflict" will satisfy the "informed consent” standards. Absent a valid consent, a lawyer must withdraw
from representing the other client if the lawyer cannot make the disclosure to the client, and cannot fulfill
his other obligations without such a disclosure. In the case of a lawyer hired by an insurance company to
represent an insured, "[tlhe lawyer may not reveal the information gained by the lawyer from either the
employee or the witness, or use it to the benefit of the insurance company, . . . when the revelation might
result in denial of insurance protection to the employee." "Lawyers routinely have multiple clients with
unrelated matters, and may not share the information of one client with other clients. The difference
when the lawyer represents multiple clients on the same or a related matter is that the lawyer has a duty
to communicate with all of the clients about that matter. Each client is entitled to the benefit of Rule 1.6
with respect to information relating to that client's representation, and a lawyer whose representation of
multiple clients is not prohibited by Rule 1.7 is bound to protect the information of each client from
disclosure, whether to other clients or otherwise." The insured's normal duty to cooperate with the
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Rule 1.7 -- which advises that lawyers should obtain such an informed consent "at the
outset of the common representation.”

All'in all, the ABA approach to this elemental issue is confusing at best. The
pertinent ABA Model Rule and comment apparently apply only in a setting that seems
implausible in the real world. And the pertinent ABA legal ethics opinion compounds the
confusion by apparently precluding exactly the type of "no secrets" joint representation
arrangement that Comment [31] encourages lawyers to arrange.

Courts and Bars. Most courts and bars take the ABA Model Rules approach --

finding that a joint representation is not sufficient by itself to allow a lawyer jointly
representing multiple clients to share all confidences among the clients.

Under this approach, the absence of an agreement on information flow results in
the lawyer having to keep secret from one jointly represented client material information
that the lawyer learns from another jointly represented client.

e Unnamed Attorney v. Kentucky Bar Ass’n, 186 S.W.3d 741, 742, 743 (Ky.
2006) (privately reprimanding a lawyer who had jointly represented a husband
and wife in connection with a criminal investigation for failing to explain to the
jointly represented clients that he would share the investigation results with
both of them; explaining that "Movant advised the Does that a conflict of
interest could arise in the course of his work on their behalf. He also advised
them that if a conflict of interest did arise he might be required to withdraw
from the joint employment. However, he did not advise them that any and all
information obtained during the joint representation or obtained in any
communication to him by them would be available to each client and
exchanged freely between the clients in the absence of a conflict of interest.

insurance company does not undermine the lawyer's duty to protect the insured's information from
disclosure to the insurance company, if disclosure would harm the insured. A lawyer hired by an
insurance company to represent both an employer and an employee must obtain the employee's consent
to disclose information that might allow the employer to seek to avoid liability for the employee's actions
(the employee's failure to consent to the disclosure would bar the lawyer from seeking the employer's
consent to forego such a defense). A lawyer facing this dilemma may have to withdraw from representing
all of the clients, but "[t]he lawyer may be able to continue representing the insured, the 'primary’ client in
most jurisdictions, depending in part on whether that topic has been clarified in advance.").
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Movant asserts that he did not anticipate the possibility that the interests of
the Does would become so materially divergent that there would be a conflict
of interest in providing the results of the investigation to each of them. He
acknowledges that he did not explain the potential ramifications of joint
representation in that regard.” (emphasis added); noting that "[t]he
investigation produced information that indicated that one of the Does was
directly involved in the shooting, contrary to what Movant had been told.
Upon discovery of this information, and following communications with the
KBA Ethics Hotline, Movant determined that he should withdraw from the joint
employment. Furthermore, Movant concluded that he should not disclose
certain results of his investigation to either Mr. or Mrs. Doe without the
consent of each of them, which they declined to give. Movant encouraged
each of them to obtain new counsel, and they followed this advice."
(emphasis added); "In this case there was a lack of required communication
by Movant. Specifically, Movant failed to explain that there would be no
confidentiality as between the clients and the lawyer, that all information
discovered would be furnished to both, and that each client was owed the
same duty. When the investigation uncovered information that was favorable
to one client but harmful to the other, Movant refused to release the
information he had gathered without the acquiescence of both clients, which
was not given. This resulted from his failure to initially explain the
implications of common representation to both clients. When the
investigation revealed that one of the clients was involved in the homicide,
Movant had a duty with respect to that client to keep that fact confidential. On
the other hand, he had a duty to the other client to provide exculpatory
information which necessarily included information he was obligated to keep
confidential." (emphasis added)).

District of Columbia LEO 327 (2/2005) (addressing a situation in which a law
firm which jointly represented several clients withdrew from representing
some of the clients and continued to represent other clients; explaining that
the law firm which began to represent the clients dropped by the first firm
asked that firm to disclose all of the information it learned during the joint
representation, which the firm refused to provide; ultimately concluding that
the firm had to disclose to its successor all of the information it had acquired
from any of the clients during the joint representation;"[I]t was ‘'understood
that (a) we will not be able to advise you about potential claims you may have
against any of the Other Individuals whom we represent and (b) information
you provide to use in connection with our representation of you may be
shared by us with the Other Individuals whom we represent.™; "After
apparently learning certain confidential information from one of the jointly
represented clients, the prior firm withdrew from representing the other clients
and continued to represent only the client from whom the confidential
information had been learned. Upon assuming the representation of the other
clients, the inquiring law firm requested that the prior firm disclose all
information relevant to its prior representation of those clients, including the
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confidential information that had led to its withdrawal. The prior firm refused.
The inquirer seeks an opinion whether, under these circumstances, the prior
firm is required to share with the other clients all relevant information learned
during its representation, including any relevant confidences and secrets.";
"[T]he retainer agreement here expressly provided that information disclosed
in connection with the representation "may be shared" with the other clients
in the same matter.”; "The retainer agreement presumably reflects a collective
determination by all co-clients that the interests in keeping one another
informed outweighs their separate interests in confidentiality. Where the
disclosing client has expressly or impliedly authorized the disclosure of
relevant, confidential information to the lawyer's other clients in the same
matter, the duty to keep the non-disclosing clients informed of anything
bearing on the representation that might affect their interests requires the
lawyer to disclose the confidential information. . .. Where the disclosing
client has unambiguously consented to further disclosure, a lawyer's duty of
loyalty to and the duty to communicate with the non-disclosing client tips the
balance in favor of disclosure. Indeed, in light of the disclosing client's
consent, there is nothing left on the other side of the balance. (footnote
omitted); "It is, of course, possible that a client who has otherwise consented
to the disclosure of confidential information may withdraw such consent for a
specific disclosure. Where a client informs the lawyer before disclosing
certain confidential information that he or she intends to reveal something that
may not be shared with the lawyer's other clients (notwithstanding a prior
agreement to do so), the lawyer has an obligation at that point to inform the
client that no such confidences may be kept. . . . Under the terms of the
retainer agreement, the prior firm's duty to communicate any relevant
information to the other clients included any relevant information learned from
other clients in the same matter, and this duty attached at the moment the
prior firm learned the information. This underscores how important it is for a
lawyer carefully to explain to all clients in a joint representation that, when
they agree that any relevant or material information may be shared with one
another, they cannot expect that any relevant or material confidential
information they may subsequently reveal to the lawyer will be kept from the
other co-clients."; "If the clients had not all agreed that the prior firm was
authorized to share relevant or material information, the 'default' rule in our
jurisdiction is that the prior firm would have been prohibited from sharing one
client's confidences with the others. . . . But by contracting around this
‘default’ rule, the clients (and the prior firm) agreed that relevant or material
information would be shared. Under these specific circumstances -- where
the disclosing client has effectively consented to the disclosure -- an
attorney's subsequent refusal to share such information with the other clients
violates the D.C. Rules of Professional Conduct." (emphasis added); "[A]
lawyer violates the D.C. Rules of Professional Conduct when her [sic] or she
withholds from one client relevant or material confidential information
obtained from a co-client who has consented to the disclosure."; "Where one
client has given consent to the disclosure of confidential information by the
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lawyer to another client, we have already concluded that the lawyer may
reveal the confidence or secret. Here we conclude that the lawyer must do so
if the information is relevant or material to the lawyer's representation of the
other client. Because the disclosing client previously has waived
confidentiality, there is nothing to weigh against either the lawyer's duty of
loyalty to the non-disclosing client or the lawyer's obligation to keep that client
reasonably informed of anything bearing on the representation that might
affect that client's interests.").

Georgia LEO 03-2 (9/11/03) ("The obligation of confidentiality described in
Rule 1.6, Confidentiality of Information, applies as between two jointly
represented clients. An attorney must honor one client's request that
information be kept confidential from the other jointly represented client.
Honoring the client's request will, in most circumstances, require the attorney
to withdraw from the joint representation.” (emphasis added); "Unlike the
attorney-client privilege, jointly represented clients do not lose the protection
of confidentiality described in Rule 1.6, Confidentiality of Information, as to
each other by entering into the joint representation. See, e.g., D.C. Bar Legal
Ethics Committee, Opinion No. 296 (2000) and Committee on Professional
Ethics, New York State Bar Association, Opinion No. 555 (1984). Nor do
jointly represented clients impliedly consent to a sharing of confidences with
each other since client consent to the disclosure of confidential information
under Rule 1.6 requires consultation." (emphasis added); "When one client in
a joint representation requests that some information relevant to the
representation be kept confidential from the other client, the attorney must
honor the request and then determine if continuing with the representation
while honoring the request will: (a) be inconsistent with the lawyer's
obligations to keep the other client informed under Rule 1.4, Communication;
(b) materially and adversely affect the representation of the other client under
Rule 1.7, Conflict of Interest: General Rule; or (c) or both." (emphasis
added); "The potential problems that confidentiality can create between jointly
represented clients make it especially important that clients understand the
requirements of a joint representation prior to entering into one. . . . Ifit
appears to the attorney that either client is uncomfortable with the required
sharing of confidential information that joint representation requires, the
attorney should reconsider whether joint representation is appropriate in the
circumstances. If a putative jointly represented client indicates a need for
confidentiality from another putative jointly represented client, then it is very
likely that joint representation is inappropriate and the putative clients need
individual representation by separate attorneys.").

District of Columbia LEO 296 (2/15/00) ("The inquirer, a private law firm
(‘'Firm"), has asked whether it is allowed or obligated to advise an employer,
who paid the law firm to obtain a work trainee visa from the Immigration and
Naturalization Service ('INS') for its alien employee, of its subsequent
discovery that the employee had fabricated the credentials that qualified her
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for the visa."; "The Firm desires to advise fully at the least the petitioning
Employer of the alien employee's falsification. However, it does not wish to
violate any duty under Rule 1.6 to protect client confidences or secrets that
may exist between the alien and the Firm."; "In a joint representation, a
lawyer owes ethical duties of loyalty and confidentiality, as well as the duty to
inform, to each client. A joint representation in and of itself does not alter the
lawyer's ethical duties to each client, including the duty to protect each client's
confidences." (emphasis added); "The best practice is clearly to advise clients
at the outset of a representation of the potential for ethical conflicts ahead.
Written disclosure of potential effects of joint representation and written
consent can substantially mitigate, if not eliminate, the ethical tensions
inherent in common representation.”; "Where duties to the two clients conflict,
and no advance consent has been obtained, the law firm should make an
effort to fulfill its duties to the employer by seeking the employee's informed
consent to divulge the information. In the alternative, the Firm should
encourage the employee client to divulge the facts to the Employer client.
The Firm's fiduciary duty to the Employer requires an affirmative effort to
achieve disclosure within the bounds of Rule 1.6 before withdrawing from the
representation.”; "Without clear authorization, a lawyer may not divulge the
secrets of one client to another, even where the discussion involves the
subject matter of the joint representation. This is particularly true where
disclosure would likely be detrimental to the disclosing client. None of the
other exceptions set forth in Rule 1.6 applies. Thus, absent client consent,
the Firm may not divulge the secret. This result may seem unpalatable to the
extent that the Employer who is also a client is left employing a dishonest
worker whose visa has been fraudulently obtained pursuant to a petition
signed by the Employer under penalty of perjury. Striking the balance in favor
of protecting client confidences and secrets is nonetheless required by our
Rules. The guarantee of confidentiality of communication between client and
attorney is a cornerstone of legal ethics." (emphases added); ultimately
concluding that a "lawyer who undertakes representation of two clients in the
same matter should address in advance and, where possible in writing, the
impact of joint representation on the lawyer's duty to maintain client
confidences and to keep each client reasonably informed, and obtain each
client's informed consent to the arrangement. The mere fact of joint
representation, without more, does not provide a basis for implied
authorization to disclose one client's confidences to another.”; "Where
express consent to share client confidences has not been obtained and one
client shares in confidence relevant information that the lawyer should report
to the non-disclosing client in order to keep that client reasonably informed, to
satisfy his duty to the non-disclosing client the lawyer should seek consent of
the disclosing client to share the information directly to the other client. If the
lawyer cannot achieve disclosure, a conflict of interest is created that requires
withdrawal."). [Although Washington, D.C. revised its ethics rules in 2007,
new comments [14] - [18] to D.C. Rule 1.7 follow the ABA approach, and thus
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presumably do not affect the continuing force of this earlier legal ethics
opinion.]

Florida LEO 95-4 (5/30/97) (analyzing a joint representation in an estate-
planning setting; analyzing a situation in which the client husband confides in
the lawyer that the husband would like to make "substantial beneficial
disposition” to another woman with whom the husband had been having an
affair; framing the issue as: "We now turn to the central issue presented,
which is the application of the confidentiality rule in a situation where
confidentiality was not discussed at the outset of the joint representation.”
(emphasis added); "It has been suggested that, in a joint representation, a
lawyer who receives information from the 'communicating client’ that is
relevant to the interests of the non-communicating client may disclose the
information to the latter, even over the communicating client's objections and
even where disclosure would be damaging to the communicating client. The
committee is of the opinion that disclosure is not permissible and therefore
rejects this 'no-confidentiality’ position." (emphasis added); "It has been
argued in some commentaries that the usual rule of lawyer-client
confidentiality does not apply in a joint representation and that the lawyer
should have the discretion to determine whether the lawyer should disclose
the separate confidence to the non-communicating client. This discretionary
approach is advanced in the Restatement, sec. 112, comment |. [Proposed
Final Draft, Mar. 29, 1996]. This result is also favored by the American
College of Trusts and Estates in its Commentaries on the Model Rules of
Professional Conduct (2d ed. 1995) (hereinafter the 'ACTEC Commentaries’).
The Restatement itself acknowledges that no case law supports the
discretionary approach. Nor do the ACTEC Commentaries cite any
supporting authority for this proposition.”; "The committee rejects the concept
of discretion in this important area. Florida lawyers must have an
unambiguous rule governing their conduct in situations of this nature. We
conclude that Lawyer owes duties of confidentiality to both Husband and
Wife, regardless of whether they are being represented jointly. Accordingly,
under the facts presented Lawyer is ethically precluded from disclosing the
separate confidence to Wife without Husband's consent.” (emphasis added);
"The committee recognizes that a sudden withdrawal by Lawyer almost
certainly will raise suspicions on the part of Wife. This may even alert Wife to
the substance of the separate confidence. Regardless of whether such
surmising by Wife occurs when Lawyer gives notice of withdrawal, Lawyer
nevertheless has complied with the Rules of Professional Conduct and has
not violated Lawyer's duties to Husband."; ultimately concluding that "in a joint
representation between husband and wife in estate planning, an attorney is
not required to discuss issues regarding confidentiality at the outset of
representation. The attorney may not reveal confidential information to the
wife when the husband tells the attorney that he wishes to provide for a
beneficiary that is unknown to the wife. The attorney must withdraw from the
representation of both husband and wife because of the conflict presented
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when the attorney must maintain the husband's separate confidences
regarding the joint representation.” (emphasis added)).

New York LEO 555 (1/17/84) (addressing the following situation: "A and B
formed a partnership and employed Lawyer L to represent them in connection
with the partnership affairs. Subsequently, B, in a conversation with Lawyer
L, advised Lawyer L that he was actively breaching the partnership
agreement. B preceded this statement to Lawyer L with the statement that he
proposed to tell Lawyer L something 'in confidence.' Lawyer L did not
respond to that statement and did not understand that B intended to make a
statement that would be of importance to A but was to be kept confidential
from A. Lawyer L had not, prior thereto, advised A or B that he could not
receive from one communications regarding the subject of the joint
representation that would be confidential from the other. B has subsequently
declined to tell A what he has told Lawyer L. Lawyer L now asks what course
he may or must take with respect to disclosure to A of what B has told him
and with respect to continued representation of the partners."”; ultimately
concluding that "It is the opinion of the Committee that (i) Lawyer L may not
disclose to A what B has told him, and (ii) Lawyer L must withdraw from
further representation of the partners with respect to the partnership affairs.”;
"The Committee believes that the question ultimately is whether each of the
clients, by virtue of jointly employing the lawyer, impliedly agrees or consents
to the lawyer's disclosing to the other all communications of each on the
subject of the representation. It is the opinion of the Committee that, at least
in dealing with communications to the lawyer directly from one of the joint
clients, the mere joint employment is not sufficient, without more, to justify
implying such consent where disclosure of the communication to the other
joint client would obviously be detrimental to the communicating client. This
IS not to say that such consent is never to be found. The lawyer may, at the
outset of the joint representation or even perhaps at some later stage if
otherwise appropriate, condition his acceptance or continuation of the joint
representation upon the clients' agreement that all communications from one
on the subject of the joint representation shall or may be disclosed to the
other. Where one joint client is a long-time client and the other is introduced
to the lawyer to be represented solely in the one joint matter, it may be
appropriate for the lawyer to obtain clear consent from the new client to
disclosure to the long-time client. . . . Whatever is done, the critical point is
that the circumstances must clearly demonstrate that it is fair to conclude that
the clients have knowingly consented to the limited non-confidentiality."
(emphasis added); "Both EC 5-16 and Rule 2.2 of the Model Rules
emphasize that, before undertaking a joint representation, the lawyer should
explain fully to each the implications of the joint representation. Absent
circumstances that indicate consent in fact, consent should not be implied.";
"Of course, the instant fact situation is a fortiori. Here, the client specifically in
advance designated his communication as confidential, and the lawyer did
not demur. Under the circumstances, the confidence must be kept.").
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Authorities Recognizing a "No Secrets" Default Rule

In stark contrast to the ABA Model Rules' and various state bars' requirement
that lawyers keep secrets in the absence of an agreement to the contrary, some
authorities take the opposite approach.

These authorities set the "default” position as either requiring or allowing
disclosure of client confidences among jointly represented clients in the absence of an
explicit agreement to do so.

Restatement. The Restatement takes this contrary approach.

Before turning to the Restatement's current language, it is worth noting that the
Restatement itself explains both the history of the Restatement's conclusion and the
lack of much other support for its approach.

The position in the Comment on a lawyer's discretion
to disclose hostile communications by a co-client has been
the subject of very few decisions. It was approved and
followed in Av. B., 726 A.2d 924 (N.J.1999). Itis also the
result favored by the American College of Trusts and Estates
Counsel in its ACTEC Commentaries on the Model Rules of
Professional Conduct 68 (2d ed. 1995) ("In such cases the
lawyer should have a reasonable degree of discretion in
determining how to respond to any particular case. .. ."); on
the need to withdraw when a disclosing client refuses to
permit the lawyer to provide the information to another co-
client, see id. at 69; see generally Collett, Disclosure,
Discretion, or Deception: The Estate Planner's Ethical
Dilemma from a Unilateral Confidence, 28 Real Prop. Prob.
Tr. J. 683 (1994). Council Draft No. 11 of the Restatement
(1995) took the position that disclosure to an affected,
noninformed co-client was mandatory, in view of the
common lawyer's duties of competence and communication
and the lack of a legally protected right to confidentiality on
the part of the disclosing co-client. That position was
rejected by the Council at its October 1995 meeting,
resulting in the present formulation.

\9990705.15 81



Ethics Issues Facing Trust and Estate Lawyers McGuireWoods LLP
Hypotheticals and Analyses T. Spahn  (5/9/17)
ABA Master

Restatement (Third) of Law Governing Lawyers 8 60 reporter's note cmt. | (2000).

Thus, the Restatement changed from required disclosure to discretionary disclosure in
the final version.
Elsewhere the Restatement again admits that

[t]here is little case authority on the responsibilities of a
lawyer when, in the absence of an agreement among the co-
clients to restrict sharing of information, one co-client
provides to the lawyer material information with the direction
that it not be communicated to another co-client.

Restatement (Third) of Law Governing Lawyers 8 60 cmt. | (2000).

Perhaps because of the Restatement's changing approach during the drafting
process, the Restatement contains internally inconsistent provisions. Some sections
seem to require disclosure of one jointly represented client's confidences to the other,
while other sections seem to merely allow such disclosure.

The mandatory disclosure language appears in several Restatement provisions.

The Restatement first deals with this issue in its discussion of a lawyer's basic
duty of confidentiality.

Sharing of information among the co-clients with respect to
the matter involved in the representation is normal and
typically expected. As between the co-clients, in many such
relationships each co-client is under a fiduciary duty to share
all information material to the co-clients' joint enterprise.
Such is the law, for example, with respect to members of a
partnership. Limitation of the attorney-client privilege as
applied to communications of co-clients is based on an
assumption that each intends that his or her communications
with the lawyer will be shared with the other co-clients but
otherwise kept in confidence. . .. Moreover, the common
lawyer is required to keep each of the co-clients informed of
all information reasonably necessary for the co-client to
make decisions in connection with the matter. . .. The
lawyer's duty extends to communicating information to other
co-clients that is adverse to a co-client, whether learned from
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the lawyer's own investigation or learned in confidence from
that co-client.

Id. (emphases added).
The same principle also appears in a broader discussion of joint representations.

A lawyer may represent two or more clients in the same
matter as co-clients either when there is no conflict of
interest between them . . . or when a conflict exists but the
co-clients have adequately consented . . . . When a conflict
of interest exists, as part of the process of obtaining consent,
the lawyer is required to inform each co-client of the effect of
joint representation upon disclosure of confidential
information . . . , including both that all material information
will be shared with each co-client during the course of the
representation and that a communicating co-client will be
unable to assert the attorney-client privilege against the
other in the event of later adverse proceedings between
them.

Id. (emphasis added).
Mandatory language also shows up in the Restatement provision dealing with
attorney-client privilege issues.

Rules governing the co-client privilege are premised on an
assumption that co-clients usually understand that all
information is to be disclosed to all of them. Courts
sometimes refer to this as a presumed intent that there
should be no confidentiality between co-clients. Fairness and
candor between the co-clients and with the lawyer generally
preclude the lawyer from keeping information secret from
any one of them, unless they have agreed otherwise.

Restatement (Third) of Law Governing Lawyers 8§ 75 cmt. d (2000) (emphases added).

Co-clients may agree that the lawyer will not disclose
certain confidential communications of one co-client to other
co-clients. . .. Inthe absence of such an agreement, the
lawyer ordinarily is required to convey communications to all
interested co-clients.

Id. (emphasis added).
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The Restatement provides a helpful illustration explaining this "default” rule in the
attorney-client privilege context.

Client X and Client Y jointly consult Lawyer about
establishing a business, without coming to any agreement
about the confidentiality of their communications to Lawyer.
X sends a confidential memorandum to Lawyer in which X
outlines the proposed business arrangement as X
understands it. The joint representation then terminates,
and Y knows that X sent the memorandum but not its
contents. Subsequently, Y files suit against X to recover
damages arising out of the business venture. Although X's
memorandum would be privileged against a third person, in
the litigation between X and Y the memorandum is not
privileged. That result follows although Y never knew the
contents of the letter during the joint representation.

Id. illus. 1 (emphasis added).

Although appearing in the privilege section, this language seems clear on its
face -- requiring disclosure to the other jointly represented clients rather than just
allowing it.

Thus, the Restatement's provision on privilege seems to require (rather than just
allow) disclosure among jointly represented clients -- and also indicates that a lawyer
who is jointly representing clients must disclose such information even once the joint
representation has ended. Both of these provisions seem to contradict the discretionary
language in the central rule on the information flow issue (discussed below). The latter
provision seems especially ironic. It provides that a lawyer who is no longer even
representing a former client must disclose information to that now-former client that the
lawyer earlier learned from another jointly represented client. If such a duty of
disclosure exists after the representation ends, one would think that even a higher duty

applies in the course of the representation.
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The discretionary disclosure language appears elsewhere.

In one provision, the Restatement seems to back away from the position that a
lawyer must share confidences (in the absence of an agreement dealing with
information flow), and instead recognizes that the lawyer has discretion to do so -- when
withdrawing from a joint representation.

There is little case authority on the responsibilities of a
lawyer when, in the absence of an agreement among the co-
clients to restrict sharing information, one co-client provides
to the lawyer material information with the direction that it not
be communicated to another co-client. The communicating
co-client's expectation that the information be withheld from
the other co-client may be manifest from the circumstances,
particularly when the communication is clearly antagonistic
to the interests of the affected co-client. The lawyer thus
confronts a dilemma. If the information is material to the
other co-client, failure to communicate it would compromise
the lawyer's duties of loyalty, diligence . . ., and
communication (see § 20) to that client. On the other hand,
sharing the communication with the affected co-client would
compromise the communicating client's hope of
confidentiality and risks impairing that client's trust in the
lawyer. Such circumstances create a conflict of interest
among the co-clients. . . . The lawyer cannot continue in the
representation without compromising either the duty of
communication to the affected co-client or the expectation of
confidentiality on the part of the communicating co-client.
Moreover, continuing the joint representation without making
disclosure may mislead the affected client or otherwise
involve the lawyer in assisting the communicating client in a
breach of fiduciary duty or other misconduct. Accordingly,
the lawyer is required to withdraw unless the communicating
client can be persuaded to permit sharing of the
communication. . . . Following withdrawal, the lawyer may
not, without consent of both, represent either co-client
adversely to the other with respect to the same or a
substantially related matter . . . . In the course of withdrawal,
the lawyer has discretion to warn the affected co-client that a
matter seriously and adversely affecting that person's
interests has come to light, which the other co-client refuses
to permit the lawyer to disclose. Beyond such a limited
warning, the lawyer, after consideration of all relevant
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circumstances, has the further discretion to inform the
affected co-client of the specific communication if, in the
lawyer's reasonable judgment, the immediacy and
magnitude of the risk to the affected co-client outweigh the
interest of the communicating client in continued secrecy. In
making such determinations, the lawyer may take into
account superior legal interests of the lawyer or of affected
third persons, such as an interest implicated by a threat of
physical harm to the lawyer or another person.

Restatement (Third) of Law Governing Lawyers 8§ 60 cmt. | (2000) (emphases added).

This seems like the reverse of what the rule should be. One would think that a
lawyer should have discretion to decide during a representation whether to share
confidences with the other clients, but have a duty to share confidences if the lawyer
obtains information so material that it requires the lawyer's withdrawal.

The Restatement then provides three illustrations guiding lawyers in how they
should exercise their discretion to disclose the confidence -- depending on the
consequences of the disclosure.

These illustrations seem to adopt the discretionary approach rather than the
mandatory approach of the other Restatement section.

Interestingly, all of the illustrations involve a client disclosing the confidence to
the lawyer -- and then asking the lawyer not to share the confidence with another jointly
represented client. As explained above, the ABA Model Rules provisions seem to
address a much less likely scenario -- in which the client asks the lawyer not to share
information after telling the lawyer that the client has such information but before the
client actually shares it with the lawyer.

The three Restatement illustrations represent a spectrum of the confidential

information's materiality.
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The first scenario involves financially immaterial information that could have an
enormous emotional impact -- the lawyer's desire to leave some money to an
illegitimate child of which his wife is unaware.

2. Lawyer has been retained by Husband and Wife to
prepare wills pursuant to an arrangement under which each
spouse agrees to leave most of their property to the
other . ... Shortly after the wills are executed, Husband
(unknown to Wife) asks Lawyer to prepare an inter vivos
trust for an illegitimate child whose existence Husband has
kept secret from Wife for many years and about whom
Husband had not previously informed Lawyer. Husband
states that Wife would be distraught at learning of Husband's
infidelity and of Husband's years of silence and that
disclosure of the information could destroy their marriage.
Husband directs Lawyer not to inform Wife. The inter vivos
trust that Husband proposes to create would not materially
affect Wife's own estate plan or her expected receipt of
property under Husband's will, because Husband proposes
to use property designated in Husband's will for a personally
favored charity. In view of the lack of material effect on Wife,
Lawyer may assist Husband to establish and fund the inter
vivos trust and refrain from disclosing Husband's information
to Wife.

Restatement (Third) of Law Governing Lawyers § 60 cmt. |, illus. 2 (2000) (emphases

added). The second scenario involves information that is more monetarily material.

3. Same facts as lllustration 2, except that Husband's
proposed inter vivos trust would significantly deplete
Husband's estate, to Wife's material detriment and in
frustration of the Spouses' intended testamentary
arrangements. If Husband refuses to inform Wife or to
permit Lawyer to do so, Lawyer must withdraw from
representing both Husband and Wife. In the light of all
relevant circumstances, Lawyer may exercise discretion
whether to inform Wife either that circumstances, which
Lawyer has been asked not to reveal, indicate that she
should revoke her recent will or to inform Wife of some or all
the details of the information that Husband has recently
provided so that Wife may protect her interests.
Alternatively, Lawyer may inform Wife only that Lawyer is
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withdrawing because Husband will not permit disclosure of
relevant information.

Id. illus. 3 (emphases added). The final scenario involves very material information in
another setting -- one jointly represented client's conviction for an earlier fraud.

4. Lawyer represents both A and B in forming a
business. Before the business is completely formed, A
discloses to Lawyer that he has been convicted of
defrauding business associates on two recent occasions.
The circumstances of the communication from A are such
that Lawyer reasonably infers that A believes that B is
unaware of that information and does not want it provided to
B. Lawyer reasonably believes that B would call off the
arrangement with A if B were made aware of the information.
Lawyer must first attempt to persuade A either to inform B
directly or to permit Lawyer to inform B of the information.
Failing that, Lawyer must withdraw from representing both A
and B. In doing so, Lawyer has discretion to warn B that
Lawyer has learned in confidence information indicating that
B is at significant risk in carrying through with the business
arrangement, but that A will not permit Lawyer to disclose
that information to B. On the other hand, even if the
circumstances do not warrant invoking 8 67, Lawyer has the
further discretion to inform B of the specific nature of A's
communication to B if Lawyer reasonably believes this
necessary to protect B's interests in view of the immediacy
and magnitude of the threat that Lawyer perceives posed
to B.

Id. illus. 4 (emphases added).

Thus, the Restatement clearly takes a position that differs from the ABA Model
Rules. In contrast to the ABA Model Rules approach, the Restatement does not require
a lawyer to keep secret from one jointly represented client what the lawyer has learned
from another jointly represented client.

However, the Restatement seems to conclude in some sections that in the

absence of some agreement the lawyer must disclose such confidences, while in other
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sections seems to conclude that the lawyer has discretion whether or not to disclose

confidences.

ACTEC Commentaries. The ACTEC Commentaries take the same approach

as the Restatement -- rejecting a "no secrets” approach in the absence of an agreement
on information flow among jointly represented clients.?

In the absence of any agreement to the contrary (usually in
writing), a lawyer is presumed to represent multiple clients
with regard to related legal matters jointly with resulting full
sharing of information between the clients. The better
practice in all cases is to memorialize the clients' instructions
in writing and give a copy of the writing to the client. Nothing
in the foregoing should be construed as approving the
representation by a lawyer of both parties in the creation of
inherently adversarial contract (e.g., marital property
agreement) which is not subject to rescission by one of the
parties without the consent and joinder of the other. See
ACTEC Commentary on MRPC 1.7 (Conflicts of Interest:
Current Clients). The lawyer may wish to consider holding a
separate interview with each prospective client, which may
allow the clients to be more candid and, perhaps, reveal
conflicts of interest that would not otherwise be disclosed.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.6, at 75-76 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphasis added).

Like the Restatement, the ACTEC Commentaries provide some guidance to a
lawyer jointly representing clients who learns confidences from one client that might be
of interest to the other client (in the absence of a prior agreement dealing with the

information flow).

3 In fact, as explained above, the Restatement points to the ACTEC Commentaries as one of the
sources of its guidance. Restatement (Third) of Law Governing Lawyers 8§ 60 reporter's notes cmt. |
(2000).
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The ACTEC Commentaries first explain that the lawyer should distinguish
immaterial from material confidential information.

A lawyer who receives information from one joint client (the
"communicating client") that the client does not wish to be
shared with the other joint client (the "other client” is
confronted with a situation that may threaten the lawyer's
ability to continue to represent one or both of the clients. As
soon as practicable after such a communication, the lawyer
should consider the relevance and significance of the
information and decide upon the appropriate manner in
which to proceed. The potential courses of action include,
inter alia, (1) taking no action with respect to
communications regarding irrelevant (or trivial) matters;

(2) encouraging the communicating client to provide the
information to the other client or to allow the lawyer to do so;
and (3) withdrawing from the representation if the
communication reflects serious adversity between the
parties. For example, a lawyer who represents a husband
and wife in estate planning matters might conclude that
information imparted by one of the spouses regarding a past
act of marital infidelity need not be communicated to the
other spouse. On the other hand, the lawyer might conclude
that he or she is required to take some action with respect to
a confidential communication that concerns a matter that
threatens the interests of the other client or could impair the
lawyer's ability to represent the other client effectively (e.g.,
"After she signs the trust agreement, | intend to leave

her . . ." or "All of the insurance policies on my life that name
her as beneficiary have lapsed”). Without the informed
consent of the other client, the lawyer should not take any
action on behalf of the communicating client, such as
drafting a codicil or a new will, that might damage the other
client's economic interests or otherwise violate the lawyer's
duty of loyalty to the other client.

Id. at 76 (emphases added).
The ACTEC Commentaries suggest that the lawyer facing this awkward situation
first urge that the client providing the information to disclose the information herself to

the other client.
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In order to minimize the risk of harm to the clients'
relationship and, possibly, to retain the lawyer's ability to
represent both of them, the lawyer may properly urge the
communicating client himself or herself to impart the
confidential information directly to the other client. See
ACTEC Commentary on MRPC 2.1 (Advisor). In doing so,
the lawyer may properly remind the communicating client of
the explicit or implicit understanding that relevant information
would be shared and of the lawyer's obligation to share the
information with the other client. The lawyer may also point
out the possible legal consequences of not disclosing the
confidence to the other client, including the possibility that
the validity of actions previously taken or planned by one or
both of the clients may be jeopardized. In addition, the
lawyer may mention that the failure to communicate the
information to the other client may result in a disciplinary or
malpractice action against the lawyer.

Id. at 76-77 (emphases added).

The ACTEC Commentaries then describe the lawyer's next step -- ultimately

concluding that the lawyer has discretion to disclose such confidential information.

\9990705.15

If the communicating client continues to oppose disclosing
the confidence to the other client, the lawyer faces an
extremely difficult situation with respect to which there is
often no clearly proper course of action. In such cases the
lawyer should have a reasonable degree of discretion in
determining how to respond to any particular case. In
fashioning a response, the lawyer should consider his or her
duties of impatrtiality and loyalty to the clients; any express or
implied agreement among the lawyer and the joint clients
that information communicated by either client to the lawyer
or otherwise obtained by the lawyer regarding the subject of
the representation would be shared with the other client; the
reasonable expectations of the clients; and the nature of the
confidence and the harm that may result if the confidence is,
or is not, disclosed. In some instances the lawyer must also
consider whether the situation involves such adversity that
the lawyer can no longer effectively represent both clients
and is required to withdraw from representing one or both of
them. See ACTEC Commentary on MRPC 1.7 (Conflict of
Interest: Current Clients). A letter of withdrawal that is sent
to the other client may arouse the other client's suspicions to
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the point that the communicating client or the lawyer may
ultimately be required to disclose the information.

Id. at 77 (emphases added).

The ACTEC Commentaries' conclusion about a lawyer's withdrawal in this
awkward situation makes little sense. There are a number of situations in which a
lawyer must withdraw from a representation without explaining why. In a joint
representation context, a lawyer who has arranged for a "keep secrets" approach might
well have to withdraw from both representations if information the lawyer has learned
from one client (and must keep secret from the other client) would materially affect the
lawyer's representation of one or both clients. Even outside the joint representation
context, lawyers might learn information from one client that would effectively preclude
the lawyer from representing another client.

For instance, representing a client in a highly secret matter (which that client has
asked to remain completely confidential) might become the possible target of another
client's hostile takeover effort. A lawyer invited to represent that second client while
simultaneously representing the first client would have to politely decline that piece of
work -- without explaining why. The second client undoubtedly would have suspicions
about the reason for the lawyer's refusal to take on the work (a simultaneous
representation of the target in an unrelated matter), but the lawyer could not explicitly
disclose the reason why the lawyer could not take on the work.

Thus, it does not make much sense to say (as the ACTEC Commentaries
indicate) that the withdrawal letter "may arouse the other client's suspicions to the point
that the communicating client or the lawyer may ultimately be required to disclose the

information." Id. If there is a duty not to disclose the information, the lawyer sending
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the withdrawal letter simply cannot make the disclosure, regardless of any client's
suspicions.

Courts and Bars. Although most states seem to take the "keep secrets" default

position (discussed above), at least one state appears to adopt the approach taken by
the Restatement and the ACTEC Commentaries -- recognizing lawyers' discretion in
this situation.

In 1999, the New Jersey Supreme Court analyzed a situation in which a lawyer
jointly representing a husband and a wife in estate planning learned from a third party
that the husband had fathered a child out of wedlock. A.v. B., 726 A.2d 924
(N.J. 1999).

The court explained that the retainer letter signed by the husband and wife
"acknowledged that information provided by one client could become available to the
other,” but did not explicitly require such sharing. 1d. at 928. As the court explained it,

[t]he letters, however, stop short of explicitly authorizing the
firm to disclose one spouse's confidential information to the
other. Even in the absence of any such explicit
authorization, the spirit of the letters supports the firm's

decision to disclose to the wife the existence of the
husband's illegitimate child.

Id. The New Jersey Supreme Court ultimately explained that the lawyer in that situation
had discretion to disclose the information.

In the absence of an agreement to share confidential

information with co-clients, the Restatement reposes the

resolution of the lawyer's competing duties within the

lawyer's discretion.

Id. at 929.
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The New Jersey Supreme Court recognized that the ACTEC Commentaries
"agreed with this approach, while other state bars have taken the opposite position."”
Among other things, the New Jersey Supreme Court noted that the lawyer had learned
the information from a third party, rather than one of the jointly represented clients. The
court ultimately found it unnecessary to "reach the decision whether the lawyer's
obligation to disclose is discretionary or mandatory” -- but clearly rejected the "keep
secrets" approach.*

At least one bar also rejected the "keep secrets" approach in the absence of a

previous agreement about information flow -- although in an opinion dealing with a

4 A.v.B., 726 A.2d 924, 928, 929, 929-30, 931, 932 (N.J. 1999) (analyzing a situation in which a
lawyer jointly representing a husband and wife in estate planning learns from a third party that the
husband fathered a child out of wedlock; "In addition, the husband and wife signed letters captioned
'‘Waiver of Conflict of Interest." These letters acknowledge that information provided by one client could
become available to the other. The letters, however, stop short of explicitly authorizing the firm to
disclose one spouse's confidential information to the other. Even in the absence of any such explicit
authorization, the spirit of the letters supports the firm's decision to disclose to the wife the existence of
the husband's illegitimate child."; "As the preceding authorities suggest, an attorney, on commencing joint
representation of co-clients, should agree explicitly with the clients on the sharing of confidential
information. In such a 'disclosure agreement,’ the co-clients can agree that any confidential information
concerning one co-client, whether obtained from a co-client himself or herself or from another source, will
be shared with the other co-client. Similarly, the co-clients can agree that unilateral confidences or other
confidential information will be kept confidential by the attorney. Such a prior agreement will clarify the
expectations of the clients and the lawyer and diminish the need for future litigation. In the absence of an
agreement to share confidential information with co-clients, the Restatement reposes the resolution of the
lawyer's competing duties within the lawyer's discretion."; "In authorizing non-disclosure, the Restatement
explains that an attorney should refrain from disclosing the existence of the illegitimate child to the wife
because the trust 'would not materially affect Wife's own estate plan or her expected receipt of property
under Husband's will."; noting that the American College of Trust and Estate Counsel agree with this
discretionary standard; also acknowledging that "[t]he Professional Ethics Committees of New York and
Florida, however, have concluded that disclosure to a co-client is prohibited. New York State Bar Ass'n
Comm. on Professional Ethics, Op. 555 (1984); Florida State Bar Ass'n Comm. on Professional Ethics,
Op. 95-4 (1997)."; emphasizing that the lawyer learned the information from a third party, not from either
of the jointly represented clients; "Because Hill Wallack [lawyer] wishes to make the disclosure, we need
not reach the issue whether the lawyer's obligation to disclose is discretionary or mandatory. In
conclusion, Hill Wallack may inform the wife of the existence of the husband's illegitimate child."; "The law
firm learned of the husband's paternity of the child through the mother's disclosure before the institution of
the paternity suit. It does not seek to disclose the identity of the mother or the child. Given the wife's
need for the information and law firm's right to disclose it, the disclosure of the child's existence to the wife
constitutes an exceptional case with ‘compelling reason clearly and convincingly shown.™ (citation
omitted)).
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lawyer's duty to disclose all pertinent information to former jointly represented clients.

Although this scenario deals with privilege rather than ethics, it highlights the issue.

e Maryland LEO 2006-15 (2006) (holding that a lawyer fired by one of two
jointly represented clients [who have now become adversaries] must withdraw
from representing both clients, even if both clients consent to the lawyer's
continuing to represent just one of the clients; "The lawyer is likely unable to
provide competent and diligent representation to clients with interests that are
diametrically opposed to one another. Further, (b)(3) [Maryland Ethics
Rule 1.7(b)(3)] forbids the continued representation, even with a waiver,
where one client asserts a claim against the other. That appears to be the
case here, and, therefore, the conflict is not waivable."; also holding that the
lawyer must provide both of the formerly jointly represented clients the
lawyer's files; "With regard to the remaining two issues, former-Client B
should have unfettered access to Attorney 1's files under what has been
recognized by some courts as the 'Joint Representation Doctrine, ' which
provides that: 'Generally, where the same lawyer [ointly represents two clients
with respect to the same matter, the clients have no expectation that their
confidences concerning the joint matter will remain secret from each other,
and those confidential communications are not within the privilege in
subsequent adverse proceedings between the co-clients." (emphasis added)).

Although similar to a court's dicta, the Maryland LEO's approach places it on the "no

secrets"” side of the divide among courts and bars.

Best Anhswer

The best answer to (a) is MAYBE; the best answer to (b) is MAYBE; the best

answer to (c) is MAYBE.

N 8/12
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Joint Representations: Information Flow Duties Under an
Agreement to Keep Secrets

Hypothetical 10

About six months ago, a well-known basketball coach asked you to represent
him and his wife in preparing their estate plan. The coach had been the subject of
tabloid rumors, and you did not want to be surprised by some disclosures that you might
have to share with his wife. At the beginning of the representation, you therefore had
your clients sign a retainer agreement indicating that you would not share with both
clients information that you learn from one of the clients. Just as you feared, your
basketball coach client told you this morning that he had been romantically involved (for
about 15 minutes) with another woman at a bar, and worries that she will claim paternity
if she has a baby.

@) Must you tell the wife about this incident?

NO

(b)  May you tell the wife about this incident?

NO

(c) May you continue to jointly represent the client?

NO (PROBABLY)

Analysis

(a)-(c) It makes sense to analyze the information flow issue in three different
scenarios: (1) when the lawyer has not raised the issue with the clients at the start of
the representation, so there is no agreement among them about the information flow;
(2) when the lawyer has arranged for the jointly represented clients to agree in advance
that the lawyer will not share secrets between or among the jointly represented clients;
(3) when the lawyer has arranged for the jointly represented clients to agree in advance

that the lawyer will share secrets between or among the jointly represented clients.
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This hypothetical deals with the second scenario.

In essence, a lawyer arranging for an explicit "keep secrets" arrangement among
jointly represented clients has contractually duplicated the ethics rules' principles
governing separate representations on the same or unrelated matters.

Given the importance of confidentiality, it should come as no surprise that a
lawyer generally must honor such a "keep secrets" arrangement among jointly
represented clients. The real key to such a "keep secrets"” joint representation is
whether the lawyer can avoid conflicts of interest. Thus, such an arrangement

inevitably involves the issue of loyalty in the joint representation context.

ABA Model Rules

The ABA Model Rules recognize that in certain situations clients can agree that
their joint lawyer will not share all information.

In limited circumstances, it may be appropriate for the lawyer
to proceed with the representation when the clients have
agreed, after being properly informed, that the lawyer will
keep certain information confidential. For example, the
lawyer may reasonably conclude that failure to disclose one
client's trade secrets to another client will not adversely
affect representation involving a joint venture between the
clients and agree to keep that information confidential with
the informed consent of both clients.

ABA Model Rule 1.7 cmt. [31] (emphasis added).

The trade secrets example highlights the limited circumstances in which such a
"keep secrets" approach might work. It seems clear that a lawyer representing multiple
companies might be able to adequately serve all of them without disclosing one client's

trade secrets to the other clients.

\9990705.15 97



Ethics Issues Facing Trust and Estate Lawyers McGuireWoods LLP
Hypotheticals and Analyses T. Spahn  (5/9/17)
ABA Master

However, in other circumstances, such an arrangement would almost surely
prevent the lawyer from adequately representing all of the clients. To be sure, the ABA
Model Rules do not explicitly indicate that a lawyer must honor such a no-secrets
agreement. However, the ABA generally takes the approach that lawyers maintain
each client's secrets from the other even in the absence of any agreement -- so it
seems safe to presume that lawyers must keep secrets to comply with such an explicit

agreement that they will do so.

Restatement

The Restatement also recognizes that in some circumstances a "keep secrets"
approach might work -- using a trust and estate example. However, the Restatement's
acknowledgement of such a theoretical possibility comes with several warnings.

Occasionally, some estate-planning lawyers have urged or
contemplated "co-representation” of multiple clients in
nonlitigation representations, such as husband and wife. . . .
The concept is that the lawyer would represent the two or
more clients on a matter of common interest on which they
otherwise have a conflict of interest only after obtaining
informed consent of all affected clients. Its distinguishing
feature is that the arrangement would entail, as a matter of
specific agreement between the clients and lawyer involved,
that the lawyer would provide separate services to each
client and would not share confidential information among
the clients, except as otherwise agreed or directed by the
client providing the information. .. . The concept of
simultaneous, separate representation apparently has not
yet been the specific subject of litigation, statute, or
professional rule. The risks of conflict and subsequent
claims for malpractice are obviously substantial, and any
lawyer considering this novel form of representation
presumably would fully inform clients of its risks. At least at
this point, the advice should include informing the clients that
the structure is untried and might have adverse
consequences unintended by the lawyer or clients.
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Restatement (Third) of Law Governing Lawyers § 130 reporter's note cmt. ¢ (2000)

(emphases added). Thus, the Restatement's endorsement of this type of arrangement
is half-hearted to say the least.

Not surprisingly, the Restatement indicates that a lawyer agreeing to keep one
jointly represented client's confidential information from others must honor that
agreement -- although the lawyer might have to withdraw from a representation
depending on the information that the lawyer learns.

Co-clients may understand from the circumstances those
obligations on the part of the lawyer and their own
obligations, or they may explicitly agree to share information.
Co-clients can also explicitly agree that the lawyer is not to
share certain information, such as described categories of

proprietary, financial, or similar information with one or more
other co-clients. . . . A lawyer must honor such agreements.

Restatement (Third) of Law Governing Lawyers 8 60 cmt. | (2000) (emphasis added).

The Restatement makes the same point later in the same comment.

Even if the co-clients have agreed that the lawyer will
keep certain categories of information confidential from one
or more other co—clients, in some circumstances it might be
evident to the lawyer that the uninformed co-client would not
have agreed to nondisclosure had that co-client been aware
of the nature of the adverse information. For example, a
lawyer's examination of confidential financial information,
agreed not to be shown to another co-client to reduce
antitrust concerns, could show in fact, contrary to all exterior
indications, that the disclosing co-client is insolvent. In view
of the co-client's agreement, the lawyer must honor the
commitment of confidentiality and not inform the other client,
subject to the exceptions described in 8 67. The lawyer
must, however, withdraw if failure to reveal would mislead
the affected client, involve the lawyer in assisting the
communicating client in a course of fraud, breach of fiduciary
duty, or other unlawful activity, or, as would be true in most
such instances, involve the lawyer in representing conflicting
interests.
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Id. (emphasis added).
Thus, the Restatement acknowledges that a "keep secrets" approach is

theoretically possible, but might result in the lawyer's mandatory withdrawal.

ACTEC Commentaries

The ACTEC Commentaries take the same basic approach as the Restatement,
but provide a somewhat more optimistic analysis of whether such an arrangement will
work.

There does not appear to be any authority that expressly
authorizes a lawyer to represent multiple clients separately
with respect to related legal matters. However, with full
disclosure and the informed consents of the clients, some
experienced estate planners reqularly undertake to
represent husbands and wives as separate clients.
Similarly, some estate planners also represent a parent and
child or other multiple clients as separate clients. A lawyer
who is asked to provide separate representation to multiple
clients should do so with great care because of the stress it
necessarily places on the lawyer's duties of impartiality and
loyalty and the extent to which it may limit the lawyer's ability
to advise each of the clients adequately. For example,
without disclosing a confidence of one spouse, the lawyer
may be unable adequately to represent the other spouse.
However, within the limits of MRPC 1.7 (Conflict of Interest:
Current Clients), it may be possible to provide separate
representation regarding related matters to adequately
informed clients who give their consent to the terms of the
representation. It is unclear whether separate
representation could be provided within the scope of former
MRPC 2.2 (Intermediary). The lawyer's disclosures to, and
the agreement of, clients who wish to be separately
represented should, but need not, be reflected in a
contemporaneous writing. Unless required by local law,
such a writing need not be signed by the clients.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.6, at 76 (4th ed. 2006),
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http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphases added).

Interestingly, the ACTEC Commentaries do not explicitly indicate that lawyers
must honor such a "keep secrets" approach. However, there certainly is no indication in
the Commentaries that lawyers can ignore such an explicit agreement.

The ACTEC Commentaries also explain this possible arrangement in its later
discussion of Rule 1.7.

[S]lome experienced estate planners believe that a lawyer
may represent a husband and wife as separate clients
between whom information communicated by one spouse
will not be shared with the other spouse. In such a case,
each spouse must give his or her informed consent
confirmed in writing. The same requirements apply to the
representation of others as joint or separate multiple clients,
such as the representation of other family members,
business associates, etc.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.7, at 92 (4th ed. 2006)

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphasis added).

Thus, the ACTEC Commentaries acknowledge the possibility that a "keep
secrets" approach might work, although twice pointedly using the term "experienced
estate planners" in describing who might take that approach.

As described above, authorities seem to agree that jointly represented clients
can consent in advance to their joint lawyer keeping secret from one client what the

lawyer has learned from another jointly represented client. However, they also warn
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that such an arrangement carries a great risk that the lawyer will face a loyalty conflict of
interest.

The type of conflict that such a situation might generate does not necessarily
involve a lawyer's representation of one client adverse to another client under ABA
Model Rule 1.7(a)(1). Instead, the conflict is likely to arise under the so-called
"rheostat” variety of conflicts described in ABA Model Rule 1.7(a)(2) -- because there
would be a "significant risk" that the lawyer's representation of the client providing
information or of the other client "will be materially limited by the lawyer's
responsibilities” to maintain the confidentiality of the information. For example, a lawyer
jointly representing a husband and wife in their estate planning under a "keep secrets”
approach obviously could not continue representing them if the husband confidentially
told the lawyer that he intended to prepare a secret codicil leaving all his money to his
mistress, or the wife confidentially told the lawyer that she was lying to her husband
about the extent of her assets. Thus, a "keep secrets" approach is likely to trigger the
"materially limited" representation type of conflict rather than the "directly adverse" type

of conflict.

Best Anhswer

The best answer to (a) is NO; the best answer to (b) is NO; the best answer to

(c) is PROBABLY NO.

N 8/12
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Joint Representations: Information Flow Duties Under a "No
Secrets" Agreement

Hypothetical 11

You have been representing a husband and wife in their estate planning for
about two years. At the beginning of the representation, you had both of your clients
sign an explicit "no secrets" retainer agreement. Your goal was to avoid the awkward
situation in which one of the clients asks you to keep secret material information from
the other client, and the clients have not agreed in advance on how to handle such a
conflict.

During your most recent meeting with just the husband, he tells you that he has
fallen in love with his neighbor, and plans to divorce his wife. When he asks you to
keep this information secret until he is ready to break the news to his wife, you remind
him of the agreement that he and his wife signed two years ago that there would be "no

secrets” in the estate planning process. You can tell from the horrified look on the
husband's face that he has forgotten about that agreement.

(@) Must you tell the wife about the husband's divorce plans?

MAYBE

(b) May you tell the wife about the husband's divorce plans?

MAYBE

(c) May you continue to jointly represent the client?

NO

Analysis

(a)-(c) It makes sense to analyze the information flow issue in three different
scenarios: (1) when the lawyer has not raised the issue with the clients at the start of
the representation, so there is no agreement among them about the information flow;
(2) when the lawyer has arranged for the jointly represented clients to agree in advance

that the lawyer will not share secrets between or among the jointly represented clients;
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(3) when the lawyer has arranged for the jointly represented clients to agree in advance
that the lawyer will share secrets between or among the jointly represented clients.
This hypothetical deals with the third scenario.
Surprisingly, the authorities disagree about how a lawyer must act in the face of

such an agreement.

ABA Model Rules

The ABA Model Rules include a provision that seems to answer the question, but
then introduces uncertainty.

The lawyer should, at the outset of the common
representation and as part of the process of obtaining each
client's informed consent, advise each client that information
will be shared and that the lawyer will have to withdraw if
one client decides that some matter material to the
representation should be kept from the other.

ABA Model Rule 1.7 cmt. [31] (emphasis added).

The first part of the sentence makes sense -- it would seem to require lawyers to
honor such arrangements.

However, the reference to withdrawal is confusing. It is unclear whether the ABA
Model Rules address the lawyer's withdrawal before advising the other client of the
material information, or after doing so. Either way, one would expect a clearer
explanation.

A 2008 ABA legal ethics opinion dealing with this issue indicated that the lawyer
must maintain the confidence learned from one of the jointly represented clients

"[a]bsent an express agreement among the lawyer and clients" to the contrary.! This

1 ABA LEO 450 (4/9/08) ("When a lawyer represents multiple clients in the same or related
matters, the obligation of confidentiality to each sometimes may conflict with the obligation of disclosure

\9990705.15 104



Ethics Issues Facing Trust and Estate Lawyers McGuireWoods LLP
Hypotheticals and Analyses T. Spahn  (5/9/17)
ABA Master

language implies that the lawyer would be obligated to disclose the confidence to the
other clients if the clients had agreed in advance that the lawyer would share any
secrets.?

However, ABA LEO 450 instead inexplicably indicated that such a prior consent

might not work. The ABA explained that it was "highly doubtful” that consents provided

by the jointly represented clients "before the lawyer understands the facts giving rise to

the conflict” will satisfy the "informed consent" standards. ABA LEO 450 (4/9/08). This

to each." Lawyers hired by an insurance company to represent both an insured employer and an
employee must explain at the beginning of the representation whom the lawyer represents (which is
based on state law). If there is a chance of adversity in this type of joint representation, "[a]n advance
waiver from the carrier or employer, permitting the lawyer to continue representing the insured in the
event conflicts arise, may well be appropriate." The lawyer faces a dilemma if he learns confidential
information from one client that will cause that client damage if disclosed to the other client.; "Absent an
express agreement among the lawyer and the clients that satisfies the 'informed consent' standard of
Rule 1.6(a), the Committee believes that whenever information related to the representation of a client
may be harmful to the client in the hands of another client or a third person, . . . the lawyer is prohibited by
Rule 1.6 from revealing that information to any person, including the other client and the third person,
unless disclosure is permitted under an exception to Rule 1.6." It is "highly doubtful" that consents
provided by the jointly represented clients "before the lawyer understands the facts giving rise to the
conflict" will satisfy the "informed consent" standards. Absent a valid consent, a lawyer must withdraw
from representing the other client if the lawyer cannot make the disclosure to the client, and cannot fulfill
his other obligations without such a disclosure. In the case of a lawyer hired by an insurance company to
represent an insured, "[t]he lawyer may not reveal the information gained by the lawyer from either the
employee or the witness, or use it to the benefit of the insurance company, . . . when the revelation might
result in denial of insurance protection to the employee." "Lawyers routinely have multiple clients with
unrelated matters, and may not share the information of one client with other clients. The difference
when the lawyer represents multiple clients on the same or a related matter is that the lawyer has a duty
to communicate with all of the clients about that matter. Each client is entitled to the benefit of Rule 1.6
with respect to information relating to that client's representation, and a lawyer whose representation of
multiple clients is not prohibited by Rule 1.7 is bound to protect the information of each client from
disclosure, whether to other clients or otherwise." The insured's normal duty to cooperate with the
insurance company does not undermine the lawyer's duty to protect the insured's information from
disclosure to the insurance company, if disclosure would harm the insured. A lawyer hired by an
insurance company to represent both an employer and an employee must obtain the employee's consent
to disclose information that might allow the employer to seek to avoid liability for the employee's actions
(the employee's failure to consent to the disclosure would bar the lawyer from seeking the employer's
consent to forego such a defense). A lawyer facing this dilemma may have to withdraw from representing
all of the clients, but "[t]he lawyer may be able to continue representing the insured, the 'primary' client in
most jurisdictions, depending in part on whether that topic has been clarified in advance." (emphasis
added)).

2 In fact, that legal ethics opinion warns that such "an express agreement" might not work. The
ABA explained that it was "highly doubtful" that a prospective consent provided by jointly represented
clients "before the lawyer understands the facts giving rise to the conflict" will satisfy the "informed
consent" standards. ABA LEO 450 (4/9/08).
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conclusion seems directly contrary to Comment [31] to ABA Model Rule 1.7 -- which
advises that lawyers should obtain such an informed consent "at the outset of the
common representation.”

All'in all, the ABA approach to this elemental issue is confusing at best. The
pertinent ABA Model Rule and comment apparently apply only in a setting that seems
implausible in the real world. And the pertinent ABA legal ethics opinion compounds the
confusion by apparently precluding exactly the type of "no secrets" joint representation

arrangement that Comment [31] encourages lawyers to arrange.

Restatement

The Restatement also seems to provide explicit guidance requiring disclosure if
the clients have agreed in advance that there would be no secrets.

Co-clients may understand from the circumstances those
obligations on the part of the lawyer and their own
obligations, or they may explicitly agree to share information.
Co-clients can also explicitly agree that the lawyer is not to
share certain information, such as described categories of
proprietary, financial, or similar information with one or more
other co-clients. . . . A lawyer must honor such agreements.

Restatement (Third) of Law Governing Lawyers § 60 cmt. | (2000) (emphases added).

Thus, the Restatement apparently requires lawyers to comply with any "no secrets”

agreement.

ACTEC Commentaries

The ACTEC Commentaries take a different approach. They explain that such a
prior agreement is only one factor (apparently not dispositive) as the lawyer decides
whether to share information the lawyer has learned from one jointly represented client

with the other client.
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The ACTEC Commentaries suggest that a lawyer facing this awkward situation
first urge the client providing information to authorize the lawyer's disclosure of the
information to the other jointly represented client.

In order to minimize the risk of harm to the clients'
relationship and, possibly, to retain the lawyer's ability to
represent both of them, the lawyer may properly urge the
communicating client himself or herself to impart the
confidential information directly to the other client. See
ACTEC Commentary on MRPC 2.1 (Advisor). In doing so,
the lawyer may properly remind the communicating client of
the explicit or implicit understanding that relevant information
would be shared and of the lawyer's obligation to share the
information with the other client. The lawyer may also point
out the possible legal consequences of not disclosing the
confidence to the other client, including the possibility that
the validity of actions previously taken or planned by one or
both of the clients may be jeopardized. In addition, the
lawyer may mention that the failure to communicate the
information to the other client may result in a disciplinary or
malpractice action against the lawyer.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.6, at 76-77 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphasis added).

This seems like an odd and illogical approach. If a client has explicitly agreed
that the lawyer must share information with the other jointly represented clients, one
would think that the lawyer would simply comply with that agreement -- rather than try to
talk the client into making the disclosure himself or herself.

The ACTEC Commentaries' confusing approach continues in the next

paragraph -- which describes a lawyer's responsibility if the client declines to comply
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with the explicit agreement that the joint lawyer would share all confidences with all

jointly represented clients.

If the communicating client continues to oppose disclosing
the confidence to the other client, the lawyer faces an
extremely difficult situation with respect to which there is
often no clearly proper course of action. In such cases the
lawyer should have a reasonable degree of discretion in
determining how to respond to any particular case. In
fashioning a response, the lawyer should consider his or her
duties of impartiality and loyalty to the clients; any express or
implied agreement among the lawyer and the joint clients
that information communicated by either client to the lawyer
or otherwise obtained by the lawyer regarding the subject of
the representation would be shared with the other client; the
reasonable expectations of the clients; and the nature of the
confidence and the harm that may result if the confidence is,
or is not, disclosed. In some instances the lawyer must also
consider whether the situation involves such adversity that
the lawyer can no longer effectively represent both clients
and is required to withdraw from representing one or both of
them. See ACTEC Commentary on MRPC 1.7 (Conflict of
Interest: Current Clients). A letter of withdrawal that is sent
to the other client may arouse the other client's suspicions to
the point that the communicating client or the lawyer may
ultimately be required to disclose the information.

Id. at 77 (emphases added).

If the clients had already agreed that there will be no secrets, why does the

lawyer have to "consider" anything? One would think that the lawyer would simply

T. Spahn

McGuireWoods LLP

(5/9/17)

honor the agreement. In fact, it would be easy to envision that a lawyer declining to do

so would be guilty of some ethics or fiduciary duty breach.

State Authorities

Only a few states seem to have dealt with this issue. These states require

lawyers to honor such agreements.
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A 2005 District of Columbia legal ethics opinion indicates that a lawyer in this

setting must disclose the confidential information to the other jointly represented client.

\9990705.15

District of Columbia LEO 327 (2/2005) ("[I]t was understood that (a) we will
not be able to advise you about potential claims you may have against any of
the Other Individuals whom we represent and (b) information you provide to
use in connection with our representation of you may be shared by us with
the Other Individuals whom we represent.”; "After apparently learning certain
confidential information from one of the jointly represented clients, the prior
firm withdrew from representing the other clients and continued to represent
only the client from whom the confidential information had been learned.
Upon assuming the representation of the other clients, the inquiring law firm
requested that the prior firm disclose all information relevant to its prior
representation of those clients, including the confidential information that had
led to its withdrawal. The prior firm refused. The inquirer seeks an opinion
whether, under these circumstances, the prior firm is required to share with
the other clients all relevant information learned during its representation,
including any relevant confidences and secrets."”; "[T]he retainer agreement
here expressly provided that information disclosed in connection with the
representation ‘may be shared’ with the other clients in the same matter.";
"The retainer agreement presumably reflects a collective determination by all
co-clients that the interests in keeping one another informed outweighs their
separate interests in confidentiality. Where the disclosing client has expressly
or impliedly authorized the disclosure of relevant, confidential information to
the lawyer's other clients in the same matter, the duty to keep the non-
disclosing clients informed of anything bearing on the representation that
might affect their interests requires the lawyer to disclose the confidential
information. . . . Where the disclosing client has unambiguously consented to
further disclosure, a lawyer's duty of loyalty to and the duty to communicate
with the non-disclosing client tips the balance in favor of disclosure. Indeed,
in light of the disclosing client's consent, there is nothing left on the other side
of the balance." (footnote omitted; emphases added); "It is, of course,
possible that a client who has otherwise consented to the disclosure of
confidential information may withdraw such consent for a specific disclosure.
Where a client informs the lawyer before disclosing certain confidential
information that he or she intends to reveal something that may not be shared
with the lawyer's other clients (notwithstanding a prior agreement to do so),
the lawyer has an obligation at that point to inform the client that no such
confidences may be kept. . . . Under the terms of the retainer agreement, the
prior firm's duty to communicate any relevant information to the other clients
included any relevant information learned from other clients in the same
matter, and this duty attached at the moment the prior firm learned the
information. This underscores how important it is for a lawyer carefully to
explain to all clients in a joint representation that, when they agree that any
relevant or material information may be shared with one another, they cannot
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expect that any relevant or material confidential information they may
subsequently reveal to the lawyer will be kept from the other co-clients.”
(emphasis added); "If the clients had not all agreed that the prior firm was
authorized to share relevant or material information, the 'default’ rule in our
jurisdiction is that the prior firm would have been prohibited from sharing one

client's confidences with the others. . . . But by contracting around this
‘default’ rule, the clients (and the prior firm) agreed that relevant or material
information would be shared. Under these specific circumstance -- where the
disclosing client has effectively consented to the disclosure -- an attorney's
subsequent refusal to share such information with the other clients violates
the D.C. Rules of Professional Conduct.” (emphasis added); "[A] lawyer
violates the D.C. Rules of Professional Conduct when her [sic] or she
withholds from one client relevant or material confidential information
obtained from a co-client who has consented to the disclosure."; "Where one
client has given consent to the disclosure of confidential information by the
lawyer to another client, we have already concluded that the lawyer may
reveal the confidence or secret. Here we conclude that the lawyer must do so
if the information is relevant or material to the lawyer's representation of the
other client. Because the disclosing client previously has waived
confidentiality, there is nothing to weigh against either the lawyer's duty of
loyalty to the non-disclosing client or the lawyer's obligation to keep that client
reasonably informed of anything bearing on the representation that might
affect that client's interests.").

New York has also dealt with this issue, and concluded that a lawyer in this

circumstance must share material information if the clients have agreed in advance that

the lawyer will do so.

\9990705.15

New York LEO 555 (1/17/84) (addressing the following situation: "A and B
formed a partnership and employed Lawyer L to represent them in connection
with the partnership affairs. Subsequently, B, in a conversation with Lawyer
L, advised Lawyer L that he was actively breaching the partnership
agreement. B preceded this statement to Lawyer L with the statement that he
proposed to tell Lawyer L something 'in confidence.' Lawyer L did not
respond to that statement and did not understand that B intended to make a
statement that would be of importance to A but was to be kept confidential
from A. Lawyer L had not, prior thereto, advised A or B that he could not
receive from one communications regarding the subject of the joint
representation that would be confidential from the other. B has subsequently
declined to tell A what he has told Lawyer L. Lawyer L now asks what course
he may or must take with respect to disclosure to A of what B has told him
and with respect to continued representation of the partners."”; ultimately
concluding that "It is the opinion of the Committee that (i) Lawyer L may not
disclose to A what B has told him, and (ii) Lawyer L must withdraw from
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further representation of the partners with respect to the partnership affairs.”;
"The Committee believes that the question ultimately is whether each of the
clients, by virtue of jointly employing the lawyer, impliedly agrees or consents
to the lawyer's disclosing to the other all communications of each on the
subject of the representation. It is the opinion of the Committee that, at least
in dealing with communications to the lawyer directly from one of the joint
clients, the mere joint employment is not sufficient, without more, to justify
implying such consent where disclosure of the communication to the other
joint client would obviously be detrimental to the communicating client. This
is not to say that such consent is never to be found. The lawyer may, at the
outset of the joint representation or even perhaps at some later stage if
otherwise appropriate, condition his acceptance or continuation of the joint
representation upon the clients' agreement that all communications from one
on the subject of the joint representation shall or may be disclosed to the
other. Where one joint client is a long-time client and the other is introduced
to the lawyer to be represented solely in the one joint matter, it may be
appropriate for the lawyer to obtain clear consent from the new client to
disclosure to the long-time client. . . . Whatever is done, the critical point is
that the circumstances must clearly demonstrate that it is fair to conclude that
the clients have knowingly consented to the limited non-confidentiality."
(emphases added); "Both EC 5-16 and Rule 2.2 of the Model Rules
emphasize that, before undertaking a joint representation, the lawyer should
explain fully to each the implications of the joint representation. Absent
circumstances that indicate consent in fact, consent should not be implied.";
"Of course, the instant fact situation is a fortiori. Here, the client specifically in
advance designated his communication as confidential, and the lawyer did
not demur. Under the circumstances, the confidence must be kept.").

In 1999, a New Jersey court found it unnecessary to decide whether a lawyer
could, or was obligated to, disclose the client confidences to other jointly represented
clients -- when the retainer agreement indicated that the lawyer could share confidences
but not that the lawyer necessarily would disclose them.® The court was saved from this

issue because the lawyer wanted to disclose the information.

3 A.v.B., 726 A.2d 924, 928, 929, 929-30, 931, 932 (N.J. 1999) (analyzing a situation in which a
lawyer jointly representing a husband and wife in estate planning learns from a third party that the
husband fathered a child out of wedlock; "In addition, the husband and wife signed letters captioned
'‘Waiver of Conflict of Interest." These letters acknowledge that information provided by one client could
become available to the other. The letters, however, stop short of explicitly authorizing the firm to
disclose one spouse's confidential information to the other. Even in the absence of any such explicit
authorization, the spirit of the letters supports the firm's decision to disclose to the wife the existence of
the husband's illegitimate child."; "As the preceding authorities suggest, an attorney, on commencing joint
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All'in all, the ABA Model Rules' and the Restatement's approach seems logical --

requiring lawyers to comply with their jointly represented clients’ "no secrets”
agreement. The ACTEC Commentaries' contrary position (apparently giving a lawyer

discretion to ignore such an agreement) seems wrong.

Best Anhswer

The best answer to (a) is MAYBE; the best answer to (b) is MAYBE; the best

answer to (c) is NO.

N 8/12

representation of co-clients, should agree explicitly with the clients on the sharing of confidential
information. In such a 'disclosure agreement,' the co-clients can agree that any confidential information
concerning one co-client, whether obtained from a co-client himself or herself or from another source, will
be shared with the other co-client. Similarly, the co-clients can agree that unilateral confidences or other
confidential information will be kept confidential by the attorney. Such a prior agreement will clarify the
expectations of the clients and the lawyer and diminish the need for future litigation. In the absence of an
agreement to share confidential information with co-clients, the Restatement reposes the resolution of the
lawyer's competing duties within the lawyer's discretion."; "In authorizing non-disclosure, the Restatement
explains that an attorney should refrain from disclosing the existence of the illegitimate child to the wife
because the trust 'would not materially affect Wife's own estate plan or her expected receipt of property
under Husband's will."; noting that the American College of Trust and Estate Counsel agree with this
discretionary standard; also acknowledging that "[t]he Professional Ethics Committees of New York and
Florida, however, have concluded that disclosure to a co-client is prohibited. New York State Bar Ass'n
Comm. on Professional Ethics, Op. 555 (1984); Florida State Bar Ass'n Comm. on Professional Ethics,
Op. 95-4 (1997)."; emphasizing that the lawyer learned the information from a third party, not from either
of the jointly represented clients; "Because Hill Wallack [lawyer] wishes to make the disclosure, we need
not reach the issue whether the lawyer's obligation to disclose is discretionary or mandatory. In
conclusion, Hill Wallack may inform the wife of the existence of the husband's illegitimate child."; "The law
firm learned of the husband's paternity of the child through the mother's disclosure before the institution of
the paternity suit. It does not seek to disclose the identity of the mother or the child. Given the wife's
need for the information and law firm's right to disclose it, the disclosure of the child's existence to the wife
constitutes an exceptional case with ‘compelling reason clearly and convincingly shown.™ (citation
omitted)).
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Joint Representations: Privilege Ramifications in a Later
Dispute among Jointly Represented Clients

Hypothetical 12

Last year, you represented a husband and wife in preparing their joint estate
plan. You had not addressed the "information flow" aspect of the joint representation,
but fortunately that issue did not arise during the course of your work. However, you
just learned that the couple is in the midst of a bitter divorce. The husband's lawyer just
called to insist that you make available all of your estate planning files to him. In
particular, the husband's lawyers wants all of your email communications with his wife,
some of which were not copied to him at the time. Given the apparently contentious
nature of the divorce, you would not be surprised if the wife's lawyer objects to this
"Instruction."

If the wife's lawyer objects, must you nevertheless give the husband's lawyer
communications that occurred during the joint representation?

YES (PROBABLY)

Analysis

As in nearly every other way, joint representations on the same matter generate
complicated and subtle issues involving the fate of the attorney-client privilege if the
joint clients have a falling-out. In that situation, one former jointly represented client
might try to block the other former jointly represented client's access to communications
and documents reflecting his or her private communications with their joint lawyer.

Of course, a lawyer in this awkward situation does not face a dilemma if both of
the former jointly represented clients agree to the lawyer's disclosure of the joint files to
both clients or their new lawyers. A controversy arises only if one of the former clients
objects to the lawyer providing such access to both of the former clients.

It is important to recognize that the privilege issue focuses on the ability of the

former clients to obtain and then use communications and documents that deserved
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privilege protection when created or made.! Most importantly, the privilege protection
prevents third parties from obtaining access to those communications and documents --
absent a waiver (discussed below). Thus, the privilege generally continues to shield the
communications and documents from the world -- the issue is whether one former jointly
represented client can shield the communications and documents from the other former
jointly represented client. As explained more fully below, however, the issue of one
former jointly represented client's access to the other's communication might affect what
third parties will also be given access to them.

One might have thought that the privilege effect of a dispute among former jointly
represented clients would simply mirror the arrangement they had during happier days.
Although the ABA Model Rules seem to indicate (although not very clearly) that a
lawyer for jointly represented clients must keep secrets absent an agreement to the
contrary, both the Restatement and the ACTEC Commentaries apparently take the
opposite approach (although, again, not very clearly).

If a court applied one of these general principles during a joint representation,
one would expect a court to apply the same standard after a joint representation ends --
whether the former jointly represented clients are in litigation with each other or not.

And certainly if the law recognizes -- or the clients agree to -- a "no secrets" standard,

there is no reason why the same standard would not apply after the joint representation

1 As a matter of ethics, a lawyer in this setting theoretically might have to resist one joint client's
request for the communications or documents -- if the other client insists that the lawyer do so. This
presumably would generate some dispute in court, with the normal fight over discovery. Even though the
lawyer could properly predict that he or she would ultimately be compelled to turn over the
communications or documents, doing so unilaterally (without the formal clients' unanimous consent or
court order) might put the lawyer at risk.
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ends. Thus, it is somewhat odd that the law developed a separate jurisprudence on the
effect of former jointly represented clients' disputes with each other.

Although the authorities differ somewhat in their approach, the bottom line is that
most authorities allow the former jointly represented clients to obtain such access, and
then use the privileged communications and documents in a dispute with the other
former clients. Although some of the authorities and case law use the term "waiver" in
discussing this approach, it would seem more accurate to use the term "evaporation” in
describing what happens to the privilege in that situation. Neither former jointly
represented client can disclose any jointly owned privileged communications to third
parties even if there is a falling-out among the former clients. Still, their use of such
communications or documents might provide access to such third parties, thus causing

the privilege to essentially "evaporate.”

ABA Model Rules

The ABA Model Rules provide some guidance about the attorney-client privilege
implications of a joint representation.

A patrticularly important factor in determining the
appropriateness of common representation is the effect on
client-lawyer confidentiality and the attorney-client privilege.
With regard to the attorney-client privilege, the prevailing rule
is that, as between commonly represented clients, the
privilege does not attach. Hence, it must be assumed that if
litigation eventuates between the clients, the privilege will not
protect any such communications, and the clients should be
so advised.

ABA Model Rule 1.7 cmt. [30] (emphasis added).
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Interestingly, this approach seems inconsistent with the ABA Model Rules' and
ABA LEO 450's? statement that lawyers must maintain the confidentiality of information
obtained from each jointly represented client -- in the absence of an explicit "no secrets”
agreement.

If the ABA's "default” position is that a lawyer jointly representing clients must
keep confidences even in the best of times, one would expect a consistent approach if
the joint clients have a falling-out. In other words, one would expect the ABA to allow
now-adverse joint clients to withhold their privileged communications from the other,
since that is what the ABA required (absent some agreement to the contrary) when the
joint clients were not adverse to one another.

This inconsistency should come as no surprise -- the ABA Model Rules and the

pertinent legal ethics opinions contain numerous internal inconsistencies.

Restatement

The Restatement takes the same basic approach as the ABA Model Rules.

(1) If two or more persons are jointly represented by the
same lawyer in a matter, a communication of either co-client
that otherwise qualifies as privileged under 88 68-72 and
relates to matters of common interest is privileged as against
third persons, and any co-client may invoke the privilege,
unless it has been waived by the client who made the
communication.

(2) Unless the co-clients have agreed otherwise, a
communication described in Subsection (1) is not privileged
as between the co-clients in a subsequent adverse
proceeding between them.

Restatement (Third) of Law Governing Lawyers 8 75 (2000) (emphases added).

2 ABA LEO 450 (4/9/08).
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However, the Restatement includes more subtle provisions than found in the

ABA Model Rules, which provide more useful guidance.

Several Restatement provisions deal with the rights of the joint clients

themselves to access, while other provisions deal with the power of the joint clients to

waive their own privilege and the privilege covering joint communications.

First, a jointly represented client's general power to seek the lawyer's

communications or documents relating to the joint representation generally covers even

communications of which the jointly represented client was unaware at the time.

As stated in Subsection (2), in a subsequent proceeding in
which former co-clients are adverse, one of them may not
invoke the attorney-client privilege against the other with
respect to communications involving either of them during
the co-client relationship. That rule applies whether or not
the co-client's communication had been disclosed to the
other during the co-client representation, unless they had
otherwise agreed.

Id. cmt. d (emphasis added).

An illustration explains how this principle works.

Client X and Client Y jointly consult Lawyer about
establishing a business, without coming to any agreement
about the confidentiality of their communications to Lawyer.
X sends a confidential memorandum to Lawyer in which X
outlines the proposed business arrangement as X
understands it. The joint representation then terminates,
and Y knows that X sent the memorandum but not its
contents. Subsequently, Y files suit against X to recover
damages arising out of the business venture. Although X's
memorandum would be privileged against a third person, in
the litigation between X and Y the memorandum is not
privileged. That result follows although Y never knew the
contents of the letter during the joint representation.

Id. illus. 1 (emphases added).
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Second, the Restatement indicates that this general rule does not apply in all
circumstances. The provision recognizes that the general rule governs "[u]nless the co-

clients have agreed otherwise." Restatement (Third) of Law Governing Lawyers 8 75

(2000). Presumably this refers to a "keep secrets" approach to which the clients have
earlier agreed.

Co-clients may agree that the lawyer will not disclose certain
confidential communications of one co-client to other co-
clients. If the co-clients have so agreed and the co-clients
are subsequently involved in adverse proceedings, the
communicating client can invoke the privilege with respect to
such communications not in fact disclosed to the former co-
client seeking to introduce it. In the absence of such an
agreement, the lawyer ordinarily is required to convey
communications to all interested co-clients . . . .

Id. (emphasis added). The clients apparently therefore have at least some power to
mold the effect of a later dispute on their attorney-client privilege.

Thus, the Restatement follows the ABA Model Rules in prohibiting jointly
represented clients from withholding communications or documents from each other
based on the attorney-client privilege -- but then adds an exception if the clients have
agreed to a different approach.

The Restatement also contains provisions addressing a jointly represented
client's power to waive the attorney-client privilege -- thus freeing that client to disclose
privileged communications or documents to outsiders.

Not surprisingly, the Restatement confirms that all jointly represented clients
must join in any waiver if a third party seeks the privileged communications.

If a third person attempts to gain access to or to introduce a

co-client communication, each co-client has standing to
assert the privilege. The objecting client need not have been
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the source of the communication or previously have known
about it.

Id. cmt. e. Thus, a joint client generally has the right to defend the privilege even if he
or she was not aware of the communications.
The Restatement also recognizes that each client has the power to waive the
privilege for that client's own communications with the joint lawyer.
[Iln the absence of an agreement with co-clients to the
contrary, each co-client may waive the privilege with respect
to that co-client's own communications with the lawyer, so

long as the communication relates only to the
communicating and waiving client.

Id. (emphasis added).

The reference to an agreement by co-clients "to the contrary” makes less sense
here than in the context discussed below. As explained above, a "keep secrets"
approach allows each client to maintain control over (and privilege for) its own
confidential communications with the lawyer. Here, the issue is whether the client has
the power to waive his or her own communications with the lawyer -- which seems
obvious. There is no reason to give the other jointly represented clients any veto power
over that client's power to control his or her own communications with the lawyer.
However, the reference to a possible agreement "to the contrary" in this provision
apparently means that a client may voluntarily give the other jointly represented clients
a veto over the client's waiver of such private communications. It is difficult to imagine
why a client would ever agree to such a provision.

If a document contains the client's own communications (over which the client
has sole power) and other communications over which the client does not have sole

power, it may be necessary to redact part of the document.
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One co-client does not have authority to waive the privilege
with respect to another co-client's communications to their
common lawyer. If a document or other recording embodies
communications from two or more co-clients, all those co-
clients must join in a waiver, unless a honwaiving co-client's
communication can be redacted from the document.

Id. (emphasis added). Thus, the rule might be applied on a sentence-by-sentence
basis.

Another Restatement provision carries a frightening risk -- explaining the
dramatic waiver effect of one jointly represented client's disclosure to another jointly
represented client once they are adversaries.

Disclosure of a co-client communication in the course of
subsequent adverse proceeding between co-clients operates

as waiver by subsequent disclosure under 8§ 79 with respect
to third persons.

Id. (emphasis added).

It is unclear whether this Restatement provision applies only to a disclosure
outside the former jointly represented clients, or whether it also includes one such
client's disclosure to the other "in the course of the proceeding.” The former
interpretation makes the most sense, because disclosure among the former jointly
represented clients might take place on a friendly basis.

Interestingly, this provision would seem to preclude any type of protective
measures that the parties might agree to, or that a court might order in a fight between
the clients. For instance, a court might enter orders requiring in camera disclosure,
closing the courtroom during a trial, etc. While there might be constitutional limits on
such steps, one might think that keeping the privileged information from third parties

would allow the former jointly represented clients (now adversaries) to avoid
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"evaporation” of the privilege that might harm both of them. It would also prevent one of
the parties from seeking some advantage in their dispute by explicitly or implicitly
threatening to harm the other party by allowing such evaporation. Still, the Restatement
provision seems clear, and would have a dramatic effect in event of such a dispute.

The Restatement does not address another interesting issue -- whether

disclosure of privileged communications in this setting triggers a subject matter waiver

that might allow third parties to obtain access to additional privileged communications
between former jointly represented clients on the same matter. Such an effect would
exacerbate the damage caused by the waiver.

All'in all, the Restatement provides detailed and sometimes counter-intuitive

rules describing the impact of a falling-out among joint clients.

State Bars' Approach

Not many state bars have dealt with this issue. In most respects, the case law
parallels the ABA Model Rules' and the Restatement's analysis.

Many courts have stated the general proposition that all jointly represented
clients must join in a waiver absent a dispute among them.

It bears noting that waiver by one joint client of its
communications with an attorney does not enable a third
party to discover each of the other joint clients'
communications with the same counsel. Rather, "[o]ne co-
client does not have authority to waive the privilege with
respect to another co-client's communications to their
common lawyer."

Official Comm. of Asbestos Claimants of G-l Holding, Inc. v. Heyman, No. 01 Civ. 8539

(RWS), 2006 U.S. Dist. LEXIS 73272, at *8 (S.D.N.Y. Oct. 6, 2006) (citation omitted).

Accord Interfaith Housing Del., Inc. v. Town of Georgetown, 841 F. Supp. 1393, 1402
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(D. Del. 1994) ("[T]he Court predicts the Delaware Supreme Court would hold that when
one of two or more clients with common interests waives the attorney-client privilege in
a dispute with a third party, that one individual's waiver does not effect a waiver as to
the others' attorney-client privilege.").

Thus, jointly represented clients usually must unanimously vote to waive the
privilege covering any of their joint communications -- as long as they are still on friendly
terms.

Courts also acknowledge that even jointly represented clients generally maintain
sole control over their own unilateral communications with the joint lawyer, and
therefore can waive protection covering those communications.

In one case, the Third Circuit addressed this issue. Not surprisingly, the Third
Circuit's analysis started with the general rule -- requiring joint clients' unanimous
consent to waive any jointly-owned privilege.

When co-clients and their common attorneys communicate
with one another, those communications are "in confidence"
for privilege purposes. Hence the privilege protects those
communications from compelled disclosure to persons

outside the joint representation. Moreover, waiving the
joint-client privilege requires the consent of all joint clients.

Teleglobe Commc'ns Corp. v. BCE, Inc. (In re Teleglobe Commc'ns Corp.), 493 F.3d

345, 363 (3d Cir. 2007). The Third Circuit then described each jointly represented
client's power to waive its own communications.

A wrinkle here is that a client may unilaterally waive the
privilege as to its own communications with a joint attorney,
so long as those communications concern only the waiving
client; it may not, however, unilaterally waive the privilege as
to any of the other joint clients' communications or as to any
of its communications that relate to other joint clients.
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Id. This power to waive apparently applies at all times, and thus clearly applies when
the former jointly represented clients end up in a dispute.

Numerous courts have articulated the basic rule that former jointly represented
clients cannot withhold privileged communications from each other in a later dispute
between them.

e Ft. Myers Historic L.P. v. Economou (In re Economou), 362 B.R. 893, 896
(Bankr. N.D. Ill. 2007) ("When two or more clients consult or retain an
attorney on matters of common interest, the communications between each of
them and the attorney are privileged against disclosure to third parties. . . .
However, those communications are not privileged in a subsequent
controversy between the clients.”; finding the common interest doctrine
inapplicable because the situation did not involve joint clients hiring the same

lawyer).

e Teleglobe Commc'ns Corp., 493 F.3d at 366, 368 (assessing efforts by a
trustee for bankrupt second-tier subsidiaries to discover communications
between the parent and the parent's lawyers; ultimately reversing a district
court's finding that the trustee deserved all of the documents, and remanding
for determination of whether the parent's lawyers jointly represented the
now-bankrupt second-tier subsidiaries in the matter to which the pertinent
documents relate; "The great caveat of the joint-client privilege is that it only
protects communications from compelled disclosure to parties outside the
joint representation. When former co-clients sue one another, the default rule
is that all communications made in the course of the joint representation are
discoverable."; rejecting the corporate parent's argument that the default rule
could be the opposite when the lawyer jointly represents the parent company
and its wholly owned subsidiaries; "Simply following the default rule against
information shielding creates simpler, and more predictable, ground rules.";
"We predict that Delaware courts would apply the adverse litigation exception
in all situations, even those in which the joint clients are wholly owned by the
same person or entity.").

e Inre JDN Real Estate--McKinney L.P., 211 S.W.3d 907, 922 (Tex. App. 2006)
("Where the attorney acts as counsel for two parties, communications made
to the attorney for the purpose of facilitating the rendition of legal services to
the clients are privileged, except in a controversy between the clients.”).

e Heyman, 2006 U.S. Dist. LEXIS 73272, at *8, *9-11 (addressing efforts by the
official Committee of Asbestos Claimants to seek communication relating to
the company's spin-off of a subsidiary; "It bears noting that waiver by one joint
client of its communications with an attorney does not enable a third party to
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discover each of the other joint clients' communications with the same
counsel. Rather, '[o]ne co-client does not have authority to waive the
privilege with respect to another co-client's communications to their common
lawyer." Restatement (Third) of The Law Governing Lawyers, 8§ 75 cmt. 3
(2000). Ininstances where a communication involves 'two or more co-clients,
all those co-clients must join in a waiver, unless a nonwaiving co-client's
communication can be redacted from the document." 1d."; also analyzing the
Committee's claim that what the court called the "joint client exception”
applied; "The Committee contends that notwithstanding the above rule, the
joint-client doctrine prohibits ISP from maintaining a privilege over materials
relating to the 1997 Transactions that G-I also claimed as privileged. In other
words, the Committee argues that prior to the spin-off, G-l and ISP were
represented by the same attorney on a matter of common interest (the 1997
transactions) and that, as such, ISP and G-I jointly held the privilege. The
Committee further contends that because G-I and ISP shared legal
representation on a matter, neither can assert the privilege against the other.
Under the joint client exception to the attorney-client privilege, 'an attorney
who represents two parties with respect to a single matter may not assert the
privilege in a later dispute between the clients.". . . Under the general rule,
the joint client exception may be invoked by one former joint client against
another only in a subsequent proceeding in which the two parties maintain
adverse positions. . . . In the instant case, G-l and ISP do not maintain
adverse positions in the underlying litigation. Indeed, it is not G-I that here
seeks to invoke the joint client doctrine, but rather the Committee, a third-
party, that seeks to do so. The Committee highlights the adversity between
G-I and ISP that results from the April 28 Opinion -- namely that G-I's privilege
with respect to materials surrounding the 1997 Transactions was eviscerated
while ISP's was not. It is concluded that such adversity arising out of the
application of the privilege or the production of documents does not warrant
invocation of the joint client exception. Because ISP and G-I do not maintain
adverse positions vis-A-vis [sic] the plaintiff Committee's claims, it is
concluded that the joint client exception is inapplicable in the instant case.").

Anderson v. Clarksville Montgomery Cnty. Sch. Bd., 229 F.R.D. 546, 548
(M.D. Tenn. 2005) ("[U]ntil such time as a plaintiff withdraws and truly
becomes adverse to his former co-plaintiffs, it appears appropriate to
maintain the attorney-client privilege absent a waiver by all plaintiffs.").

Brandon v. W. Bend Mut. Ins. Co., 681 N.W.2d 633, 639 (lowa 2004)
("[E]xceptions have been carved from the attorney-client privilege. . .. This
exception is known as the 'joint-client' exception. Actual consultation by both
clients with the attorney is not a prerequisite to the application of the joint-
client exception. . .. The attorney is duty-bound to divulge such
communications by one joint client to the other joint client. . . . Thus, when
the same attorney acts for two parties, the communications are privileged
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from third persons in the controversy, but not in a subsequent controversy
between the two parties.").

Koen Book Distribs. v. Powell, Trachtman, Logan, Carrle, Bowman &
Lombardo, P.C., 212 F.R.D. 283 (E.D. Pa. 2002) (holding that a law firm's
internal documents about its own possible malpractice must be produced,
because the law firm was guilty of a conflict of interest in continuing to
represent the client while internally analyzing the possible malpractice;
applying the doctrine that the communications to a common lawyer by jointly
represented clients are not privileged in a later dispute between the clients).

Duncan v. Duncan, 56 Va. Cir. 262, 263, 263-64 (Va. Cir. Ct. 2001)
(addressing efforts by a lawyer to avoid discovery sought by plaintiff
(administrator of a daughter's estate) from the lawyer, who formerly
represented both the plaintiff and his former wife (mother of the deceased
daughter); "Although no Virginia Court appears to have addressed this issue
directly, the clear majority of reviewing courts has held that the attorney-client
privilege does not preclude an attorney, who originally represented both
parties in a prior matter, from disclosing information in a subsequent action
between the parties.”; "Plaintiff's exhibits establish that Greenspun's [lawyer]
representation of Plaintiff and Defendant was joint in nature. The parties
executed a joint agreement engaging Greenspun's services. He represented
both parties in an investigation related to the parties' common interest,
namely criminal liability for their daughter's death and loss of parental rights.
Furthermore, Greenspun freely shared information regarding elements of the
case with, and between, both parties. The Defendant recognized that
Greenspun was sharing information disclosed by the Defendant with Plaintiff
during the parties' prior joint representation. Lastly, the parties did not have
an implied or express agreement with Greenspun that he would maintain their
respective confidences in this joint representation. Defendant's
communications with Greenspun are not privileged in the absence of an
agreement between the parties stipulating otherwise."; ordering the lawyer to
answer deposition questions and produce documents to plaintiff).

Kroha v. Lamonica, No. X02CV980160366S, 2001 Conn. Super. LEXIS 81, at
*12 (Conn. Super. Ct. Jan. 3, 2001) ("[T]he privilege applies more broadly to
all communications between two or more persons who consult the same
attorney on any matter of joint interest between them.").

FDIC v. Ogden Corp., 202 F.3d 454, 461 (1st Cir. 2000) ("Despite its
venerable provenance, the attorney-client privilege is not absolute. One
recognized exception renders the privilege inapplicable to disputes between
joint clients. . . . Thus, when a lawyer represents multiple clients having a
common interest, communications between the lawyer and any one (or more)
of the clients are privileged as to outsiders but not inter sese.” (citation
omitted); "In determining whether parties are 'joint clients,' courts may
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consider multiple factors, including but not limited to matters such as payment
arrangements, allocation of decisionmaking roles, requests for advice,
attendance at meetings, frequency and content of correspondence, and the
like"; holding that the FDIC had established that it was a joint client of a law
firm and therefore could obtain access to the law firm's documents in a
dispute between the FDIC and the other clients).

Ashcraft & Gerel v. Shaw, 728 A.2d 798, 812 (Md. Ct. Spec. App. 1999)
(finding that a law firm which jointly represented clients must disclose
privileged information if the clients later become adverse to one another;
specifically finding that one of the clients may obtain information about
communications between the other client and the joint lawyer even if the party
was not present during those communications; "[T]he principles of duty,
loyalty, and fairness require that when two or more persons with a common
interest engage an attorney to represent them with respect to that interest, the
attorney privilege against disclosure of confidential communications does not
apply between them, regardless of whether both or all clients were present
during the communication. To hold otherwise would be inconsistent with the
high level of trust that we expect in an attorney-client relationship.").

Opus Corp. v. IBM, 956 F. Supp. 1503, 1506 (D. Minn. 1996) ("When an
attorney acts for two different clients who each have a common interest,
communications of either party to the attorney are not necessarily privileged
in subsequent litigation between the two clients.™ (quoting Bituminous Cas.
Corp. v. Tonka Corp., 140 F.R.D. 381, 387 (D. Minn. 1992))).

Griffith v. Davis, 161 F.R.D. 687, 693 (C.D. Cal. 1995) (noting that the "'joint
client doctrine™ applies "where two clients share the same lawyer. . .. Under
this doctrine, communications among joint clients and their counsel are not
privileged in disputes between the joint clients, but are protected from
disclosure to others." (citation omitted)).

Arce v. Cotton Club, No. 4:94CV169-S-0, 1995 U.S. Dist. LEXIS 21539 (N.D.
Miss. Jan. 13, 1995) (holding that the dispute between jointly represented
clients meant that none of the clients could assert the privilege as to
communications shared with the joint lawyer).

Interfaith Housing Del., 841 F. Supp. at 1398 n.4 (holding that a town council
can "waive its privilege as well as any protection accorded communications
from its councilmembers. Further, should a dispute arise between various
members of the town council, the protection of the attorney-client privilege
would not apply because the requisite . . . commonality of interest would be
lacking.").

Scrivner v. Hobson, 854 S.W.2d 148, 151 (Tex. Ct. App. 1993) ("With regard
to the attorney-client privilege, the general rule is that, as between commonly
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represented clients, the privilege does not attach to matters that are of mutual
interest. . . . Hence, it must be assumed that if litigation eventuates between
the clients, the privilege will not protect any such communications, and the
clients should be so advised.").

e Inre Grand Jury Subpoena Dated Nov. 26, 1974, 406 F. Supp. 381, 393-94
(S.D.N.Y. 1975) ("Relevant case law makes it clear that the rule thus
described by McCormick . . . squarely applies when former joint clients
subsequently face one another as adverse parties in litigation brought by any
one of them. ... The rule may also be invoked in an action brought by or
against a successor-in-interest to a former joint client where any one of the
other former joint clients stands as an opposing party in such action. ... On
the other hand, it has been ruled that the privilege of one joint client cannot be
destroyed at the behest of the other where the two have merely had a 'falling
out' in the sense of ill-feeling or divergence of interests.").

All of these cases recite the same basic principle -- jointly represented clients
cannot claim privilege protection when one seeks privileged communications from the
other in a later dispute among them. However, courts disagree about what type of

dispute will trigger this rule.

Degree of Adversity

The key authorities and the case law take differing approaches in assessing the
level of hostility between former jointly represented clients that must arise before the
privilege evaporates.

The ABA Model Rules indicate that the privilege evaporates "if litigation
eventuates" between the former jointly represented clients. ABA Model Rule 1.7 cmt.
[30] (emphasis added). The Restatement indicates that the privilege evaporates "in a

subsequent adverse proceeding" between the former jointly represented clients.

Restatement (Third) of Law Governing Lawyers 8 75 (2000) (emphasis added).

The "adverse proceeding"” language seems broader than the "litigation”

language. For instance, it might include administrative proceedings that do not count as
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litigation under some courts' standards. However, both the ABA Model Rules and the
Restatement obviously require a high degree of adversity among the former joint clients
before finding that the privilege "evaporates."

Courts have also taken differing positions on the degree of adversity among
former jointly represented clients that triggers the privilege's evaporation. Some courts
point to proceedings between the former clients.® However, other courts have found the
same effect in the case of a dispute* or controversy® between the former jointly
represented clients. One court used the phrase "truly becomes adverse to his former
co-plaintiffs."®

Not many cases explain what type of adversity would not trigger this effect. One
court provided at least some guidance.

Relevant case law makes it clear that the rule thus described
by McCormick [preventing one former jointly represented
client from invoking the privilege in a dispute among the
former jointly represented clients] . . . squarely applies when
former joint clients subsequently face one another as
adverse parties in litigation brought by any one of them. . ..
The rule may also be invoked in an action brought by or
against a successor-in-interest to a former joint client where
any one of the other former joint clients stands as an
opposing party in such action. . .. On the other hand, it has
been ruled that the privilege of one joint client cannot be
destroyed at the behest of the other where the two have
merely had a 'falling out' in the sense of ill-feeling or
divergence of interests.

3 See, e.4., Tekni-Plex, Inc. v. Meyner & Landis, 674 N.E.2d 663, 670 (N.Y. 1996).
4 Griffith, 161 F.R.D. at 693.
5 Brandon, 681 N.W.2d at 642 ("[W]hen the same attorney acts for two parties, the

communications are privileged from third persons in the controversy, but not in a subsequent controversy
between the two parties.").

6 Anderson, 229 F.R.D. at 548 ("[U]ntil such time as a plaintiff withdraws and truly becomes
adverse to his former co-plaintiffs, it appears appropriate to maintain the attorney-client privilege absent a
waiver by all plaintiffs.").
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In re Grand Jury Subpoena, 406 F. Supp. at 393-94 (emphasis added).

Of course, if a former jointly represented client wanted to assure "evaporation” of
the privilege, that client could turn a "dispute” or a "controversy" into "litigation" or a
"proceeding.” Thus, any of the former jointly represented clients has the power itself to

cause the privilege to "evaporate.”

Joint Clients' Power to Change the Rules

As explained above, the Restatement indicates that jointly represented clients
can agree to change the general rules -- allowing them to withhold privileged
communications from each other in the event of a dispute, and (apparently) even
granting another jointly represented client a "veto power" over the client's waiver of its

own personal communications with a joint lawyer. Restatement (Third) of Law

Governing Lawyers 8 75 cmt. d (2000).

Not many courts or authorities have dealt with this intriguing issue.

e See, e.0., Inre Mirant Corp., 326 B.R. 646 (Bankr. N.D. Tex. 2005) (rejecting
the applicability of a "Protocol” entered into by a parent and a then-subsidiary
which authorized their joint lawyer Troutman Sanders to keep confidential
from one client what it learned from the other; noting that the general counsel
of the subsidiary agreed to the Protocol after the subsidiary became an
independent company, but also explaining that the general counsel had ties
both to the parent and to Troutman).

e N.Y. City LEO 2004-02 (6/2004) ("Multiple representations of a corporation
and one or more of its constituents are ethically complex, and are particularly
so in the context of governmental investigations. If the interests of the
corporation and its constituent actually or potentially differ, counsel for a
corporation will be ethically permitted to undertake such a multiple
representation, provided the representation satisfies the requirements of DR
5-105(C) of the New York Code of Professional Responsibility: (i) corporate
counsel concludes that in the view of a disinterested lawyer, the
representation would serve the interests of both the corporation and the
constituent; and (ii) both clients give knowledgeable and informed consent,
after full disclosure of the potential conflicts that might arise. In determining
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whether these requirements are satisfied, counsel for the corporation must
ensure that he or she has sufficient information to apply DR 5-105(C)'s
disinterested lawyer test in light of the particular facts and circumstances at
hand, and that in obtaining the information necessary to do so, he or she
does not prejudice the interests of the current client, the corporation. Even if
the lawyer concludes that the requirements of DR 5-105(C) are met at the
outset of a multiple representation, the lawyer must be mindful of any
changes in circumstances over the course of the representation to ensure
that the disinterested lawyer test continues to be met at all times. Finally, the
lawyer should consider structuring his or her relationships with both clients by
adopting measures to minimize the adverse effects of an actual conflict,
should one develop. These may include prospective waivers that would
permit the attorney to continue representing the corporation in the event that
the attorney must withdraw from the multiple representation, contractual
limitations on the scope of the representation, explicit agreements as to the
scope of the attorney-client privilege and the permissible use of any privileged
information obtained in the course of the representations, and/or the use of
co-counsel or shadow counsel to assist in the representation of the
constituent client." (emphases added)).

Effect of a Lawyer's Improper Joint Representation

Several cases have dealt with an exception to these general rules.

Under this rarely-applied principle, even if a lawyer was found to have engaged

in some improper conduct by jointly representing multiple clients with adverse interests,

that would not necessarily result in loss of the privilege in a later dispute between them.”’

7 In its analysis of a possible joint representation among corporate affiliates, the Third Circuit's
decision in Teleglobe explained that even as between the joint clients the privilege can protect
communications with a joint lawyer who should not have represented joint clients whose interests are
adverse to one another.

\9990705.15

The Restatement's conflicts rules provide that when a joint attorney sees
the co-clients' interests diverging to an unacceptable degree, the proper
course is to end the joint representation. RESTATEMENT (THIRD) OF
THE LAW GOVERNING LAWYERS § 121 cmts. e(1)-(2). As the Court
of Appeals for the D.C. Circuit noted in Eureka Inv. Corp. v. Chicago Title
Ins. Co., 240 U.S. App. D.C. 88, 743 F.2d 932 (D.C. Cir. 1984) (per
curiam), courts are presented with a difficult problem when a joint
attorney fails to do that and instead continues representing both clients
when their interests become adverse. Id. at 937-38. In this situation, the
black-letter law is that when an attorney (improperly) represents two
clients whose interests are adverse, the communications are privileged
against each other notwithstanding the lawyer's misconduct. Id.; see
also 8 J. WIGMORE, EVIDENCE § 2312 (McNaughton rev. ed. 1961).
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The much older Eureka case did not receive much attention until Teleglobe cited

it, but stands for the same proposition.

Given Eureka's expectations of confidentiality and the
absence of any policy favoring disclosure to CTI, Eureka
should not be deprived of the privilege even if, as CTI
suggests, the asserted attorney-client relationship should not
have been created. We need not express any view on CTlI's
contention that Fried, Frank should not have simultaneously
undertaken to represent Eureka in an interest adverse to CTI
and continued to represent CTI in a closely related matter.
As Wigmore's second principle expressly states, counsel's
failure to avoid a conflict of interest should not deprive the
client of the privilege. The privilege, being the client's,
should not be defeated solely because the attorney's
conduct was ethically questionable. We conclude, therefore,
that Eureka was privileged not to disclose the requested
documents.

Eureka Inv. Corp. v. Chicago Title Ins. Co., 743 F.2d 932, 937-38 (D.C. Cir. 1984).

Under this approach, joint clients can withhold from one another privileged
communications if a lawyer has been improperly representing them (presumably in
violation of the conflicts of interest rules). A fortiori, one would expect that a third party
would not be able to pierce the privilege despite the adversity between the jointly

represented clients.

Best Answer

The best answer to this hypothetical is PROBABLY YES.

N 8/12

Teleglobe Commc'ns Corp., 493 F.3d at 368.
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Representation Adverse to a Current Estate Planning Client

Hypothetical 13

One of your firm's wealthiest individual clients asked you about three months ago
to prepare an estate plan for him and his third wife. You had just one meeting with them
at that time, and you have been working on what you think will be a fairly complicated
estate plan. The wealthy individual just called you this morning to tell you that he and
his third wife have already separated, and he wants your firm to represent him in the
divorce.

May you represent the wealthy individual in the divorce, without the third wife's consent.

NO

Analysis

Lawyers owe an equal duty of loyalty to all jointly represented clients -- unless
the clients have relieved the lawyer of such a loyalty duty after full disclosure. ABA
Model Rule 1.7. Lawyers may never be legally adverse to a current client without that
client's consent in advance or at the time. Id.

Because every current client has what amounts to a "veto power" over adversity

to him or her, a lawyer can only be adverse to a current client with that client's consent.

Best Anhswer

The best answer to this hypothetical is NO.

N 8/12
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Estate Planning Representation Involving a Current Client in
an Unrelated Matter

Hypothetical 14

You have represented the patriarch of a wealthy family for many years. You also
represent a number of his children in fairly minor matters, such as traffic infractions.
The patriarch just called you to say that he has decided to disinherit one of the children
whom you are currently representing in a minor traffic matter.

May you represent the patriarch in preparing a will that leaves nothing to one of his
children (whom you currently represent in an unrelated matter)?

YES (PROBABLY)

Analysis

The issue here is whether the lawyer's representation of one client in disinheriting
another client (whom the lawyer represents on an unrelated matter) is "directly adverse"
to the disinherited client, or whether the representation creates "a significant risk" that

the lawyer's representation of either client "will be materially limited by the lawyer's

responsibilities to another client.” ABA Model Rule 1.7; Restatement (Third) of Law

Governing Lawyers 88§ 121, 128 (2000).

This hypothetical comes from an ABA legal ethics opinion, which held that a
lawyer generally may assist one client in disinheriting someone the lawyer currently
represents in an unrelated matter.

In ABA LEO 434 (12/8/04), the ABA indicated that a lawyer in this situation was
not "adverse" to the client being disinherited.

Direct adverseness requires a conflict as to the legal rights
and duties of the clients, not merely conflicting economic
interests. . .. There may be direct adverseness even though

there is no overt confrontation between the clients, as, for
example, where one client seeks the lawyer's advice as to
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his legal rights against another client whom lawyer
represents on a wholly unrelated matter. Thus, for example,
a lawyer would be precluded by Rule 1.7(a) from advising a
client as to his rights under a contract with another client of
the lawyer, or as to whether the statute of limitations has run
on potential claims against, or by, another client of the
lawyer. Such conflicts involve the legal rights and duties of
the two clients vis-a-vis one another.

ABA LEO 434 (12/8/04) (emphasis added). Because a beneficiary normally has only an

expectancy in receiving money from the testator, the ABA explained that a lawyer

representing a potential beneficiary in an unrelated matter may assist the testator in

disinheriting the potential beneficiary (although of course the lawyer may decline the

assignment).

The ABA LEO then explained the possible limitations on this basic principle.

First, the answer might be different if the testator asked the lawyer to prepare an estate

plan that violated an overall estate concept that the lawyer had put in place for multiple

clients.

Problems also can arise in situations where the lawyer has
represented both the testator and other family members in
connection with family estate planning. . . . If proceeding as
the testator has directed violates previously agreed-upon
family estate planning objectives, the lawyer must consider
her responsibilities to other family members who have been
her clients for family estate planning.

Second, the ABA warned that the answer might be different if the lawyer was

advising the testator on the merits of disinheriting the lawyer's other client.

\9990705.15

By advising the testator whether, rather than how, to
disinherit the beneficiary, the lawyer has raised the level of
the engagement from the purely ministerial to a situation in
which the lawyer must exercise judgment and discretion on
behalf of the testator. In such circumstances, there is a
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heightened risk that the lawyer may, perhaps without
consciously intending to do so, seek to influence the testator
to change his objectives . . . in favor of her other client, thus
permitting her representation of the testator to be materially
limited by her responsibilities to the beneficiary or by a
personal interest arising out of her relationship with the
beneficiary.

Id. As the ABA explained, the conflict in that setting does not come from the lawyer
being legally adverse to the other client, but rather from the possibility that the lawyer's
representation of either or both clients will be "materially limited" by the lawyer's
representation of the testator. ABA Model Rule 1.7(a)(2).

Many lawyers would turn down the type of assignment discussed in this LEO. It
is therefore interesting to note that the ABA generally would approve a lawyer's

participation in preparing such a document.

Best Anhswer

The best answer to this hypothetical is PROBABLY YES.

N 8/12
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Estate Planning Representation Involving a Current Client in
a Related Matter

Hypothetical 15

For almost 30 years, you have handled the trust and estate work for a wealthy
local businesswoman and her husband. Their planning has always included a very
large bequest to their son. As the son grew older, he began to amass some wealth, but
never as much as his parents. About six months ago, the son and his wife hired you to
prepare their estate plan. Although you have not finished that work, the son has asked
to include a large bequest to his college. The son told you that he feels comfortable
leaving most of his wealth to his college, because his wife and child could always count
on the bequest that he will receive from his parents. At a routine status meeting with his
parents this morning, the wealthy businesswoman and her husband told you in
confidence that they want to disinherit their son.

(@) Must you tell the son that his parents have asked you to disinherit him?

NO

(b) May you tell the son that his parents have asked you to disinherit him?
NO
(c) May you continue to prepare the son's estate plan knowing that he will not
receive the bequest from his parents?

NO (PROBABLY)

Analysis

This involves separate representations on related matters. The matters are
related because the son's estate plan depends in at least in part on his parents' estate
planning.

(a)-(b) As in all separate representations (on unrelated or related matters), a
lawyer cannot disclose one client's confidences to another client unless the first client

consents. ABA Model Rule 1.6.
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(c) Possessing confidential information about one client that affects the
representation of another client might implicate the conflicts of interest rules.

In this hypothetical, the parents' estate planning change is not legally adverse to
their son. However, their decision might well trigger another portion of the conflicts of
interest rule. Under ABA Model Rule 1.7,

a lawyer shall not represent a client if the representation
involves a concurrent conflict of interest. A concurrent
conflict of interest exists if: . . . (2) there is a significant risk
that the representation of one or more clients will be

materially limited by the lawyer's responsibilities to another
client. ...

ABA Model Rule 1.7(a)(2) (emphasis added). In such a circumstance, the lawyer may
continue the representation of a client only if

the lawyer reasonably believes that the lawyer will be able to

provide competent and diligent representation to each

affected client; . . . [and] each affected client gives informed
consent, confirmed in writing.

ABA Model Rule 1.7(b)(1), (4).

In this hypothetical, it is likely that the lawyer's representation of the son will be
materially limited by the lawyer's responsibility to maintain the parents' confidential
direction to disinherit their son. Most importantly, the lawyer cannot advise the son of
the parents' decision to disinherit him. This problem could be compounded if the
parents do not know of the son's decision to leave a large bequest to his college
(although the son might well consent to the lawyer's disclosure of that fact to the
parents).

The Maryland Bar dealt with a somewhat similar situation in 1985. In Maryland

LEO 85-18 (1985), a lawyer represented a young man and his wife in their estate
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planning. Both the husband and wife expected to inherit substantial amounts from their
respective parents. The lawyer later began to represent an older gentleman -- whom
the lawyer soon learned was the young man's father. The father's estate plan was
"quite at variance with the anticipation of the son." The lawyer indicated that he had
generally "advised the son of the ramifications of inheriting a large estate versus
inheritance of a small estate.” The lawyer reported that the son "was well aware that he
may not inherit all or part of the estate of his father." Based on this information (and the
fact that neither the son nor the father had created irrevocable instruments), the
Maryland Bar indicated that the lawyer was "not required to reveal to father and son
respectively that you are doing work for the other."!

The Maryland legal ethics opinion presents a less complicated scenario than this
hypothetical. There, the lawyer was able to essentially defuse the conflict by assuring

himself or herself that the son understood that he might not inherit from his father.

1 Maryland LEO 85-18 (1985) (assessing the following situation: "In the course of working with
your clients, typically, husband and wife, on estate tax planning, you routinely ask your clients if either
spouse has any expectancy of inheritance from someone other than his or her spouse? In one such
instance, you directed your expectancy question to a young couple, both of whom responded that their
respective parent's estate were [sic] now large and that they assumed that their inheritance would be
considerable. (Each of the clients had one parent living and each parent was remarried.) Subsequently,
several weeks later a gentleman came to your office for estate tax planning. It was not until you[] were
considerably into your discussion that it became evident to you that in fact, this gentleman was the father
of the young man mentioned above. It also became evident that the father's ideas were quite at variance
with the anticipation of the son."; ultimately concluding that "[the Committee met and discussed your
inquiry [in October, and concluded that additional information was needed in order to opine regarding
your inquiry. Subsequently, | contacted you and additional Information was obtained. You further
advised telephonically, that you advised the son of the ramifications of inheriting a large estate versus the
inheritance of a small estate. (Large estate and small estate is not to be confused in this opinion with the
legal definition of large estate and small estate as referred to In the Estates and Trusts Article [sic].) You
also clarified that while the son knew his father possessed a large estate and the son was desirous of
inheriting same, that the son was well aware that he may not inherit, all or part of the estate of his father.
Further, the son's Will had not been signed nor had the Inter Vivos Irrevocable Trust been signed by the
father. However, a temporary simple Will had been prepared for the father pending the completion and
signing of the Inter Vivos Irrevocable Trust."; "The Committee has considered your inquiry and is of the
opinion, based upon all the facts presented, that you are not required to reveal to father and son
respectively that you are doing work for the other.").
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Unless a lawyer is absolutely certain that a separately represented client
understands all of the factual background (especially any risks or prejudice involved),
the lawyer must deal with both the information and the loyalty issue. The lawyer cannot
disclose one client's confidences to another separately represented client unless the
former consents. If the lawyer cannot adequately represent either or both clients in the
absence of sharing such information, the lawyer might well have to withdraw from
representing one or both of the clients -- often without explaining the reason for the

withdrawal.

Best Anhswer

The best answer to (a) is NO; the best answer to (b) is NO; the best answer to

(c) is PROBABLY NO.

N 8/12
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Estate Planning Representation Involving a Former Client:
General Rule

Hypothetical 16

You represented a husband and wife in preparing their fairly simple estate plan,
which involved each leaving all of their assets to the other upon death. About two years
after you finished working for this couple, you learn that they have divorced. You just
received a call from the woman, who says that she will soon be marrying someone else,
and wants you to represent her in redoing her estate plan.

May you represent the woman in handling her estate plan without her former husband's
consent?

YES (PROBABLY)

Analysis

The basic conflicts rule governing adversity to former clients primarily rests on a
duty of confidentiality, rather than on a duty of loyalty.

Unlike the analysis when a lawyer considers adversity to a current client, this
assessment therefore must consider the nature of the earlier representation, and the
substance of the information the lawyer learned or was likely to have learned in the
earlier representation. The bottom-line rule is that lawyers may not (absent consent) be
adverse to a former client if:

e the adversity is in the "same" or "substantially related" matter as the earlier
representation; or

e the lawyer acquired material confidential information that could now be used
to the former client's disadvantage.

ABA Model Rule 1.9(b).! Restatement (Third) of Law Governing Lawyers § 132 (2000).

1 ABA Model Rule 1.9(a) ("A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter in which that person's
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These principles might apply to a lawyer who has prepared an estate plan for
multiple clients who have now become adverse to one another. For instance, a lawyer
who represented both a husband and wife in their estate planning normally can continue
representing the wife in his estate planning if the husband and wife divorce -- as long as
the lawyer is not misusing confidential information the lawyer obtained from the
husband while representing the husband, and as long as the lawyer's work does not
assist the wife in violating some contractual obligation to which she agreed during the
marriage.

The lawyer's work for the wife normally would include directing her assets to
someone other than her former husband (the lawyer's former client), but that financial
adversity does not violate the ethics rules.

e See, e.g., Maryland LEO 86-62 (1986) (addressing the following

situation: "You present the following factual situation. Your law firm
previously represented both a husband and wife in an adoption matter and in
preparing their Wills, the latter having occurred in 1981. Subsequently, the
husband and wife obtained a divorce, each having separate representation by
firms other than yours, at your insistence. The husband now requests you to
redraft his Will, deleting his former wife as a legatee."; ultimately holding that
"[tlhe Committee does not believe that there is any inherent conflict in your

situation such that you would have to automatically refuse representation of
the husband").

Although the ethics rules probably would allow a lawyer to redo an estate plan for
one of two jointly represented clients after the clients' divorce, the ACTEC
Commentaries explain that

[sJome experienced estate planners who represented both

spouses in connection with estate planning matters prior to
the commencement of a dissolution proceeding decline to

interests are materially adverse to the interests of the former client unless the former client gives informed
consent, confirmed in writing.").
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represent either of them in estate planning matters during
and after the proceeding.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.9, at 124 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.
The ACTEC Commentaries' recommendation might be based as much on social

considerations as ethics considerations.

Best Anhswer

The best answer to this hypothetical is PROBABLY YES.

N 8/12 [G]
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Representation Adverse to a Former Estate Planning Client

Hypothetical 17

You spent quite a bit of time preparing estate planning documents for a wealthy
Los Angeles developer, until he fired you six months ago. Folks must have heard that
you and the developer had a falling-out, because this morning you received calls from
two potential new clients who want you to handle matters adverse to the developer.

(@  Without the developer's consent, can you represent an architectural firm in a
large collection case against the developer?

NO (PROBABLY)

(b)  Without the developer's consent, can you represent the developer's neighbor in a
fairly minor but very contentious dispute about the exact location of the lot line
that separates their two backyards?

YES (PROBABLY)

Analysis

The basic conflicts rule governing adversity to former clients primarily rests on a
duty of confidentiality, rather than on a duty of loyalty.

Unlike the analysis when a lawyer considers adversity to a current client, this
assessment therefore must consider the nature of the earlier representation, and the
substance of the information the lawyer learned or was likely to have learned in the
earlier representation. The bottom-line rule is that lawyers may not (absent consent) be
adverse to a former client if:

e the adversity is in the "same" or "substantially related" matter as the earlier
representation; or

e the lawyer acquired material confidential information that could now be used
to the former client's disadvantage.
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ABA Model Rule 1.9(b).t
The ABA Model Rules can be somewhat confusing, because the information-

based concern does not appear in the black letter rule itself, but rather in a comment
that defines as "substantially related” any matter in which the lawyer might have
acquired material confidential information that the lawyer could now use against the
client.

Matters are "substantially related"” for purposes of this Rule if

they involve the same transaction or legal dispute or if there

otherwise is a substantial risk that confidential factual

information as would normally have been obtained in the

prior representation would materially advance the client's
position in the subseguent matter.

ABA Model Rule 1.9 cmt. [3] (emphasis added).

The Restatement takes the same approach. Restatement (Third) of Law

Governing Lawyers 8§ 132 (2000). The Restatement also builds the information issue

into the "substantially related” definition, by indicating that

[tlhe current matter is substantially related to the earlier
matter if:

(1) the current matter involves the work the lawyer
performed for the former client; or

(2) there is a substantial risk that representation of the
present client will involve the use of information acquired in
the course of representing the former client, unless that
information has become generally known.

Restatement (Third) of Law Governing Lawyers 8§ 132 (2000).

1 ABA Model Rule 1.9(a) ("A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter in which that person's
interests are materially adverse to the interests of the former client unless the former client gives informed
consent, confirmed in writing.").
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Thus, the key to analyzing adversity to a former client is the materiality of any
confidential information that the lawyer obtained from the client.

@) Because a lawyer's estate planning work for a client almost inevitably
involves the lawyer acquiring confidential information about the client's finances, estate
planning lawyers generally cannot take matters adverse even to former estate planning
clients that involve the client's financial status.

In fact, such a situation presents an excellent example of how the "substantial
relationship” standard by itself does not adequately describe the limits on a lawyer's
ability to take matters adverse to a former client. The estate planning work clearly is not
"substantially related” to the collection matter, but the former work almost surely
involved confidential information that the lawyer could use in the latter work.

The ACTEC Commentaries provide this example.

[Ulnder MRPC 1.9(c), L could not disclose or use W's
disadvantage information that L obtained during the former
representation of H and W in estate planning matters without
W's informed consent, confirmed in writing. For example, L
could not use on behalf of one of W's creditors information

that L obtained regarding W's financial condition or
ownership of property.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.9, at 124 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.

Thus, a lawyer who prepared a husband and wife's estate plan can almost never
represent one of them in a later divorce -- because the lawyer has acquired confidential
information from both spouses about their finances.

e See, e.9., Missouri Informal Advisory Op. 2008-0044 (2008) (assessing the
following question: "Attorney represented Husband and Wife to prepare an
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estate plan and assisted Husband and Wife with the purchase and sale of
real property. Husband and Wife file for divorce. Attorney represents
Husband. Opposing counsel files a Motion to Disqualify alleging conflict of
interest. Wife does not waive any conflict of interest. Does Attorney have a
conflict of interest that would preclude representation of Husband in the
dissolution?"; answering as follows: "Attorney must determine if Attorney
obtained information during prior representation of Wife that Attorney could
use to Wife's disadvantage by reviewing the files, in addition to Attorney's
recollection. If Attorney did not obtain information that could be used to Wife's
disadvantage in the dissolution, Attorney is not required to withdraw.
However, Attorney has obligation to discuss the issue with Husband and Wife
and should advise Husband that there is no guarantee on how the judge will
rule. Generally, in this type of situation, Attorney would have obtained
information that would create a conflict; however, changes of circumstances
may negate the relevance of the information obtained to the current
situation.").

Of course, financial information becomes stale over time, so theoretically the
prohibition on a lawyer's adversity to a former estate planning client might eventually
evaporate. However, it would be difficult to determine exactly when the information
becomes irrelevant, thus freeing the lawyer to handle a matter adverse to the former
estate-planning client without consent.

(b)  Absent unusual circumstances, it seems very unlikely that a lawyer
preparing a developer's estate planning would acquire confidential information pertinent
to a minor lot-line dispute.

If the dispute involves a large amount of money, knowledge about the
developer's financial status might preclude a lawyer from handling the matter against
the developer. There is also a very small possibility that the developer discussed the
lot-line dispute with the lawyer in a confidential setting -- even if the developer did not
ask the lawyer to provide any legal advice about the dispute. Although a lawyer in that

scenario could argue that such gratuitous information did not deserve protection and
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therefore would not preclude the lawyer from handling the lot-line dispute adverse to the
former client, most courts would probably find such information disqualifying.
Absent such unusual circumstances, it seems likely that the lawyer could handle

the lot-line dispute.

Best Anhswer

The best answer to (a) is PROBABLY NO; the best answer to (b) is PROBABLY

YES.

N 8/12
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Estate Planning Representation Involving a Former Client on
a Related Matter

Hypothetical 18

Several years ago you represented the parents and only child of a very wealthy
family in preparing their estate plan. The three clients agreed upon several overall
estate planning objectives, which centered on the continuation of the family business
established and built by the father. You finished all of this estate planning about five
years ago. Although you read in the newspaper that the father died approximately two
years ago, neither his widow nor his son called you at that time. However, his widow
just called to say that she was very displeased with how her son was running the
company, and wanted you to prepare a new estate plan -- which is inconsistent with the
overall family estate objectives that you had earlier worked on with all three of your
clients.

Without the son's consent, can you prepare the estate plan that his mother describes?

NO (PROBABLY)

Analysis

Lawyers cannot be adverse to a former client in the "same or a substantially
related matter" as that in which they represented the former client, or if they acquired
confidential information from the former client that they could now use to his or her
disadvantage. ABA Model Rule 1.9 (emphasis added).

In addition to this prohibition on such adversity, lawyers must also deal with a
conflict if their representation of a client creates a "significant risk” that the
representation of any client "will be materially limited by the lawyer's responsibilities

to ... aformer client." ABA Model Rule 1.7(a)(2) (emphasis added).

In most situations, a lawyer can handle a trust and estate matter adverse to a

former jointly represented trust and estate client. For instance, a lawyer who jointly
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represented a husband and wife in their estate plan normally can assist one of them in
his or her estate planning after the couple is divorced.

However, this issue can become very complicated if the lawyer's previous work
for the client involved creating contractual obligations (or even expectations) that the
lawyer has now been asked to violate on behalf of another client.

In an ABA legal ethics opinion that generally permitted lawyers to prepare an
estate plan disinheriting clients they represent on an unrelated matter, the ABA
described a different scenario in which one client asks the lawyer to prepare estate

documents essentially adverse to former clients in a related matter.

Problems also can arise in situations where the lawyer has
represented both the testator and other family members in
connection with family estate planning. . . . If proceeding as
the testator has directed violates previously agreed-upon
family estate planning objectives, the lawyer must consider
her responsibilities to other family members who have been
her clients for family estate planning.

ABA LEO 434 (12/8/04) (emphasis added).

Even if not considered adverse to a former client, such responsibility normally
triggers the prohibition on a lawyer undertaking a representation that is "materially
limited" by the lawyer's responsibility to another client, a former client or even a "third
person" such as the beneficiary of an estate plan that the lawyer prepared for a client.
ABA Model Rule 1.7(a)(2).

The ACTEC Commentaries provide an example of a lawyer's inability to
represent a former husband in preparing an estate plan that involves "an attempt to
modify or terminate an irrevocable trust” the lawyer helped create while jointly

representing the husband and wife in their estate planning.
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Lawyer (L) represented Husband (H) and Wife (W) jointly in
connection with estate planning matters. Subsequently H
and W were divorced in an action in which each of them was
separately represented by counsel other than L. L has
continued to represent H in estate planning and other
matters. Because W is a former client, MRPC 1.9 imposes
limitations upon L's representation of H or others. Thus,
unless W gives informed consents, confirmed in writing,
MRPC 1.9(a) would prevent L from representing H in a
matter substantially related to the prior representation in
which H's interest are materially adverse to W's, such as an
attempt to modify or terminate an irrevocable trust of which
W was a beneficiary.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.9, at 124 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.
It is unclear where the line should be drawn between contractual obligation and a

mere "expectation.” For instance, a man and woman who are currently married
normally have an expectation of providing for each other's financial security -- but that
clearly changes when they divorce. The ethics rules cannot flatly prohibit a lawyer from
representing one of the divorced spouses in writing the other former spouse out of a
will. However, the uncertainty of that issue (as well as social considerations) may have
prompted the ACTEC Commentaries to indicate that

[sJome experienced estate planners who represented both

spouses in connection with estate planning matters prior to

the commencement of a dissolution proceeding decline to

represent either of them in estate planning matters during
and after the proceeding.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.9, at 124 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.
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Significantly, a lawyer's undertaking of a clearly adverse representation can
result in liability, not just an ethics charge.

e See, e.9., Tensfeldt v. Haberman, 768 N.W.2d 641, 644, 659 (Wis. 2009)
(analyzing a situation in which a lawyer at Michael Best prepared a client's will
which violated the terms of the client's early divorce settlement and judgment;
ultimately finding that the lawyer had engaged in intentional wrongdoing, but
not negligence; "We determine that the circuit court properly concluded that
LaBudde [Michael Best lawyer] is liable as a matter of law for intentionally
aiding and abetting his client's unlawful act. The divorce judgment was
enforceable at the time it was entered and at the time Robert [Michael Best's
client] asked LaBudde to draft an estate plan that violated the judgment.
Under these facts, LaBudde is not entitled to either qualified immunity or the
good faith advice privilege." (emphasis added); "Additionally, on the children’'s
third-party negligence claim, LaBudde argues that the circuit court improperly
denied his motion for summary judgment. We determine that the circuit court
erred in denying LaBudde's motion for summary judgment because the
children cannot establish the LaBudde's negligence thwarted Robert's clear
intent."; "Being named in the instrument is a necessary but not a sufficient
condition for overcoming the general rule that attorneys are immune from
liability for negligence to third parties. The third party beneficiary must be
able to establish that the attorney's failure thwarted the decedent's clear
intent."”; "It is undisputed that LaBudde carried out Robert's explicit
instructions when he crafted an estate plan that did not leave two-thirds of
Robert's net estate outright to his children. To this end, we determine that the
children’s third party negligence claim cannot be maintained because they
cannot establish that LaBudde's negligence thwarted Robert's clear intent.
We conclude that the circuit court erred in denying LaBudde's motion for
summary judgment on the negligence claim.”; also finding that another
Michael Best lawyer had not acted negligently in failing to advise the same
client about a new case that affected his estate plan).

In this situation, the Michael Best lawyer improperly took steps on behalf of a
client violating an agreement that the client had made earlier. This essentially facilitated

the client's wrongdoing.

Best Anhswer

The best answer to this hypothetical is PROBABLY NO.

N 8/12
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Fees Paid by a Non-Client

Hypothetical 19

You just received a call from a longstanding trust and estate client, who would
like you to prepare his daughter's estate planning documents. Your client tells you that
he will pay whatever fees you incur in preparing his daughter's estate planning
documents.

@) May you represent the daughter under this arrangement?

YES

(b)  Does the fact that the father will pay your bill affect your representation of the
daughter in any way?

NO

Analysis

Although it can raise ethics issues and requires very carefully monitoring, lawyers
can represent a client while being paid to do so by a non-client. In fact, some lawyers
spend essentially their entire career doing that -- insurance defense lawyers hired by an
insurance company to represent insureds (in states where the latter are not considered
clients). In other situations, in-house or outside corporate lawyers sometimes represent

executives or employees at the company's expense.

ABA Model Rules

The ABA Model Rules deal with this situation in three separate places. This is
somewhat unusual, because the ABA Model Rules normally try to deal with a fact
pattern in just one place.

First, the most extensive discussion appears in the rule governing conflicts

between lawyers and their clients.
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A lawyer shall not accept compensation for representing a
client from one other than the client unless: (1) the client
gives informed consent; (2) there is no interference with the
lawyer's independence of professional judgment or with the
client-lawyer relationship; and (3) information relating to
representation of a client is protected as required by

Rule 1.6.

ABA Model Rule 1.8(f). A comment provides an additional explanation.

Lawyers are frequently asked to represent a client under
circumstances in which a third person will compensate the
lawyer, in whole or in part. The third person might be a
relative or friend, an indemnitor (such as a liability insurance
company) or a co-client (such as a corporation sued along
with one or more of its employees). Because third-party
payers frequently have interests that differ from those of the
client, including interests in minimizing the amount spent on
the representation and in learning how the representation is
progressing, lawyers are prohibited from accepting or
continuing such representations unless the lawyer
determines that there will be no interference with the
lawyer's independent professional judgment and there is
informed consent from the client. See also Rule 5.4(c)
(prohibiting interference with a lawyer's professional
judgment by one who recommends, employs or pays the
lawyer to render legal services for another).

ABA Model Rule 1.8 cmt. [11].

T. Spahn

McGuireWoods LLP

(5/9/17)

The next comment focuses on possible conflicts arising from such a situation.

\9990705.15

Sometimes, it will be sufficient for the lawyer to obtain the
client's informed consent regarding the fact of the payment
and the identity of the third-party payer. If, however, the fee
arrangement creates a conflict of interest for the lawyer, then
the lawyer must comply with Rule. 1.7. The lawyer must
also conform to the requirements of Rule 1.6 concerning
confidentiality. Under Rule 1.7(a), a conflict of interest exists
if there is significant risk that the lawyer's representation of
the client will be materially limited by the lawyer's own
interest in the fee arrangement or by the lawyer's
responsibilities to the third-party payer (for example, when
the third-party payer is a co-client). Under Rule 1.7(b), the
lawyer may accept or continue the representation with the
informed consent of each affected client, unless the conflict
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is nonconsentable under that paragraph. Under Rule 1.7(b),
the informed consent must be confirmed in writing.

ABA Model Rule 1.8 cmt. [12].

McGuireWoods LLP
T. Spahn

(5/9/17)

Second, the main conflicts of interest provision contains a comment addressing

the special considerations when a non-client pays a lawyer to represent a client.

A lawyer may be paid from a source other than the client,
including a co-client, if the client is informed of that fact and
consents and the arrangement does not compromise the
lawyer's duty of loyalty or independent judgment to the client.
See Rule 1.8(f). If acceptance of the payment from any
other source presents a significant risk that the lawyer's
representation of the client will be materially limited by the
lawyer's own interest in accommodating the person paying
the lawyer's fee or by the lawyer's responsibilities to a payer
who is also a co-client, then the lawyer must comply with the
requirements of paragraph (b) before accepting the
representation, including determining whether the conflict is
consentable and, if so, that the client has adequate
information about the material risks of the representation.

ABA Model Rule 1.7 cmt. [13].

Third, the ABA Model Rules address this situation in the rule dealing with

lawyer's professional independence.

A lawyer shall not permit a person who recommends,
employs, or pays the lawyer to render legal services for
another to direct or regulate the lawyer's professional
judgment in rendering such legal services.

ABA Model Rule 5.4(c). A comment provides some additional guidance.
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Where someone other than the client pays the lawyer's fee
or salary, or recommends employment of the lawyer, that
arrangement does not modify the lawyer's obligation to the
client. As stated in paragraph (c), such arrangements
should not interfere with the lawyer's professional judgment.
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ABA Model Rule 5.4 cmt. [1]. Thus, the ABA Model Rules acknowledge that lawyers
can represent clients while being paid by someone else, but must carefully consider a

number of issues.

Restatement

The Restatement takes a somewhat different approach from the ABA Model
Rules.

(1) A lawyer may not represent a client if someone other
than the client will wholly or partly compensate the lawyer for
the representation, unless the client consents under the
limitations and conditions provided in § 122 and knows of the
circumstances and conditions of the payment.

(2) A lawyer's professional conduct on behalf of a client may
be directed by someone other than the client if: (a) the
direction does not interfere with the lawyer's independence
of professional judgment; (b) the direction is reasonable in
scope and character, such as by reflecting obligations borne
by the person directing the lawyer; and (c) the client
consents to the direction under the limitations and conditions
provided in § 122.

Restatement (Third) of Law Governing Lawyers § 134 (2000). Thus, the Restatement

starts with the basic principle found in the ABA Model Rules, but permits a third party
paying a lawyer's bills to have some influence over the representation.
A comment explains some of the scenarios in which the issues might arise.

The third person might be interested as a relative or friend or
have obligations to the client because of indemnification or
similar arrangements, or be interested directly in the matter
because of a co-client, such as a corporation sued along
with one or more of its employees (see § 131, Comment g).
The risk of adverse effect on representation of the client is
inherent in any such payment or direction. Accordingly, this
Section, following the standard rule of the lawyer codes,
requires informed consent of the client and imposes
limitations on the control that a third person may exercise
over the lawyer's work.
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Restatement (Third) of Law Governing Lawyers § 134 cmt. a (2000).

Interestingly, the Restatement also explains the benefits of such an arrangement
in some circumstances.

This Section accommodates two values implicated by
third-person payment of legal fees. First, it requires that a
lawyer's loyalty to the client not be compromised by the
third-person source of payment. The lawyer's duty of loyalty
is to the client alone, although it may also extend to any
co-client when that relationship is either consistent with the
duty owing to each co-client or is consented to in
accordance with 8§ 122. Second, however, the Section
acknowledges that it is often in the client's interest to have
legal representation paid for by another. Most
liability-insurance contracts, for example, provide that the
insurer will provide legal representation for an insured who is
charged with responsibility for harm to another (see also
Comment f hereto). Lawyers paid by civil-rights
organizations have helped citizens pursue their individual
rights and establish legal principles of general importance.
Similarly, lawyers in private practice or in a legal-services
organization may be appointed or otherwise come to
represent indigent persons pursuant to arrangements under
which their fees will be paid by a governmental body . . . .

Restatement (Third) of Law Governing Lawyers § 134 cmt. ¢ (2000).

Unlike the ABA Model Rules,! the Restatement does allow the non-client paying

the lawyer's bills to have some direction over the lawyer's conduct -- if the client
consents.

Consistent with that requirement, a third person may, with
the client's consent and otherwise in the circumstances and
to the extent stated in Subsection (2), direct the lawyer's
representation of the client. When the conditions of the
Subsection are satisfied, the client has, in effect, transferred
to the designated third person the client's prerogatives of
directing the lawyer's activities . . . . The third person's
directions must allow for effective representation of the

1 ABA Model Rule 5.4(c) prohibits lawyers from allowing the non-client paying the bill to "direct or
regulate" the lawyer's judgment.
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client, and the client must give informed consent to the
exercise of the power of direction by the third person. The
direction must be reasonable in scope and character, such
as by reflecting obligations borne by the person directing the
lawyer. Such directions are responsible in scope and
character if, for example, the third party will pay any
judgment rendered against the client and makes a decision
that defense costs beyond those designated by the third
party would not significantly change the likely outcome.
Informed client consent may be effective with respect to
many forms of direction, ranging from informed consent to
particular instances of direction, such as in a representation
in which the client otherwise directs the lawyer, to informed
consent to general direction of the lawyer by another, such
as an insurer or indemnitor on whom the client has
contractually conferred the power of direction . . . .

Restatement (Third) of Law Governing Lawyers § 134 cmt. d (2000) (emphases added).

Much like the ABA Model Rules, the Restatement deals with this scenario in
other places too.

A provision in the Restatement section dealing with client-lawyer conflict
addresses this situation.

This Section concerns contracts between a client and
lawyer. It also applies in situations where a lawyer renders
services to two clients and one of them agrees to pay fees
for both. Whether rules similar to those of this Section apply
when a nonclient, such as a parent or spouse of a client,
agrees with a lawyer to pay the fee of the lawyer's client
depends on general principles of law. To the extent the
nonclient is subject to the same pressures as a client,
application of rules similar to those of this Section may be
warranted.

Restatement (Third) of Law Governing Lawyers § 18 cmt. g (2000).

A reference to fee payment by a third party also appears in a comment in the
Restatement section dealing with confidentiality.
When a fee for a client is paid by a third person . . .

and in the absence of different client agreement or
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instructions, the client and not the third person directs the
lawyer with respect to such matters as the treatment of files
or other confidential client information.

Restatement (Third) of Law Governing Lawyers 8§ 60 cmt. ¢ (2000).

ACTEC Commentaries

The ACTEC Commentaries' approach parallels those in the ABA Model Rules
and the Restatement. Like the ABA Model Rules, the ACTEC Commentaries deal with
this issue in several spots.

First, the ACTEC Commentaries address the issue in the fee section.

One person, perhaps an employer, insurer, relative or friend,
may pay the cost of providing legal services to another
person. Notwithstanding the source of payment of the fee,
the person for whom the services are performed is the client,
whose confidences must be safequarded and whose
directions must prevail. Under MRPC 1.8(f) (Conflict of
Interest: Current Clients: Specific Rules), the lawyer may
accept compensation from a person other than a client only
if the client consents after consultation, there is no
interference with the lawyer's independence of judgment or
with the lawyer-client relationship, and the client's
confidences are maintained.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.5, at 63 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphasis added).
Second, the ACTEC Commentaries deal with this issue in the discussion of
Rule 1.8 -- providing several useful examples.
It is relatively common for a person other than the client to
pay for the client's estate planning services. Examples
include payment by a parent or other relative or by an

employer. A lawyer asked to provide legal services on such
terms may do so provided the requirements of MRPCs 1.5
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(Fees), 1.7 (Conflict of Interest: Current Clients), and 1.8(f)
are satisfied.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.8, at 113 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.

The first scenario involves a lawyer's retention by a father on behalf of a daughter
who "will soon attain her majority.” The example warns the lawyer that he or she must
be able to fully represent the daughter, and should meet with her personally before
undertaking the work that her father asks the lawyer to undertake.

Example 1.8-1. Father (F), a client of Lawyer (L) has asked
L to prepare an irrevocable trust for FE's daughter (D), who
will soon attain her majority. F wants D to transfer property
to the trust that D will be entitled to receive from a
custodianship that was established for D under the Uniform
Transfers to Minors Act. E has indicated that he would pay
the cost of L's services in connection with the preparation of
the trust. Before undertaking to represent D, L should inform
F regarding the requirements of MRPC 1.8 -- particularly that
L must be free to exercise independent judgment in advising
D in the matter. L must also obtain D's informed consent to
L being compensated by E. Since E is a client, L must be
satisfied that representing both F and D is permissible. If
there is significant risk that the L's representation of D will be
materially limited by the lawyer's own interests in the fee
arrangement or by L's responsibilities to F, then the consent
must be confirmed in writing. See ACTEC Commentary to
MRPC 1.7 (Conflict of Interest: Current Clients). If L cannot
represent both F and D consistent with the provisions of
MRPC 1.7 (Conflict of Interest: Current Clients), L should
decline to represent D. L should not prepare the trust at F's
request without meeting with D personally -- just as L should
not draw D's will without meeting with her personally.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.8, at 113 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.
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The second example involves a lawyer hired by an employer to assist employees
in their estate planning -- which does not present as many worrisome issues as a father
hiring a lawyer to represent his minor daughter.

Example 1.8-2. After review of various forms of fringe
benefit programs, Employer (E) is introduced to Lawyer (L)
for the purpose of having L provide estate planning services
for those of E's employees who desire such services. E
agrees to pay L for providing the contemplated professional
services "that will benefit E's employees.” Provided each
employee gives an informed consent to L's representation of
the employee under the circumstances, and provided L
exercises independent judgment on behalf of each
employee-client, L may render the services requested by
each employee.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.8, at 113 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.

It is easy to envision a situation where an overbearing parent who is paying a
lawyer's bills insists on knowing what his or her child has told a lawyer.? A parent might
also try to dictate what he or she thinks is best for the child. This type of scenario might
arise if a twenty-something daughter of a wealthy family plans to marry or has married
someone not of her wealthy parents' liking. In any situation like this, the lawyer must
resist such demands by the non-client paying the bills.

It would seem that situations in which non-clients pay trust and estate lawyers
are likely to involve greater risks than in other settings. In the trust and estate setting, a
typical example would involve a wealthy spouse paying a lawyer to prepare the estate

plan for the other spouse, or a parent paying a lawyer to prepare an estate plan for a

2 If the child is a minor, different considerations apply. A lawyer in that situation might need to have
a guardian appointed.
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child. In that setting, it seems likelier than in other contexts that the person paying the
bills might try to intrude into the attorney-client relationship, and try to influence the
lawyer's work. Thus, trust and estate lawyers must be especially wary of such

arrangements.

Best Anhswer

The best answer to (a) is YES; the best answer to (b) is NO.

N 8/12
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Clients' Gifts to Lawyers: General Rule

Hypothetical 20

You have been a very successful lawyer, in large part because you develop such
a close personal relationship with your clients. However, this very trait has led you to
pose some questions to your firm's "ethics guru.”

(@) May you solicit substantial gifts from your clients to fund a scholarship named in
your parents' honor at a local law school?

NO (PROBABLY)

(b)  May you accept your client's offer to name you as a beneficiary in her estate (the
bequest is $250,000)?

MAYBE
(c) May you prepare a will for a client who has asked you to include a provision

under which your daughter (for whom your client has been a "second mother" for
her whole life) will receive enough money for a college education?

NO (PROBABLY)

Analysis

Because of the obvious possibility of a lawyer's exercise of undue influence in
such situations, as well as the inherent conflict between the lawyer's and the client's
interests in connection with client gifts to lawyers or their families, bars have always
imposed limitations on such arrangements.

The limitations vary from rule to rule and from bar to bar.

ABA Model Rules

The ABA Model Rules impose two specific but related prohibitions.

A lawyer shall not solicit any substantial gift from a client,
including a testamentary gift, or prepare on behalf of a client
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an instrument giving the lawyer or a person related to the
lawyer any substantial gift unless the lawyer or other
recipient of the gift is related to the client. For purposes of
this paragraph, related persons include a spouse, child,
grandchild, parent, grandparent or other relative or individual
with whom the lawyer or the client maintains a close, familial
relationship.

ABA Model Rule 1.8(c) (emphasis added).
A comment to this Model Rule explains that these prohibitions relate to
solicitation and document preparation, not acceptance.

A lawyer may accept a gift from a client, if the transaction
meets general standards of fairness. For example, a simple
gift such as a present given at a holiday or as a token of
appreciation is permitted. If a client offers the lawyer a more
substantial gift, paragraph (c) does not prohibit the lawyer
from accepting it, although such a gift may be voidable by
the client under the doctrine of undue influence, which treats
client gifts as presumptively fraudulent. In any event, due to
concerns about overreaching and imposition on clients, a
lawyer may not suggest that a substantial gift be made to the
lawyer or for the lawyer's benefit, except where the lawyer is
related to the client as set forth in paragraph (c).

ABA Model Rule 1.8 cmt. [6].

Thus, lawyers may not solicit substantial gifts from clients (and may not prepare
documents consummating those gifts), but lawyers may accept such gifts -- subject to
general rules under which fiduciaries are presumed to have defrauded their clients in
such circumstances.

As a practical matter, this latter principle might deter lawyers from ever accepting
such gifts absent independent representation of the client in the arrangement, but the

Rule does not require such separate representation.

\9990705.15 163



Ethics Issues Facing Trust and Estate Lawyers McGuireWoods LLP
Hypotheticals and Analyses T. Spahn  (5/9/17)
ABA Master

Restatement

Unlike the ABA Model Rules, the Restatement articulates the obvious rationale
for the rule.

A client's valuable gift to a lawyer invites suspicion that the
lawyer overreached or used undue influence. It would be
difficult to reach any other conclusion when a lawyer has
solicited the gifts. Testamentary gifts are a subject of
particular concern, both because the client is often of
advanced age at the time the will is written and because it
will often be difficult to establish the client's true intentions
after the client's death. At the same time, the client-lawyer
relationship in which a gift is made is often extended and
personal. A genuine feeling of gratitude and admiration can
motivate a client to confer a gift on the lawyer. The rule of
this Section respects such genuine wishes while guarding
against overreaching by lawyers.

Restatement (Third) of Law Governing Lawyers 8§ 127 cmt. b (2000).

In contrast to the ABA Model Rules, the Restatement does not prohibit
solicitation (although a comment mentions it) -- but rather deals only with document
preparation and acceptance.

Unlike the ABA Model Rules, the Restatement discusses the proportionality of
gifts.

A lawyer may not prepare any instrument effecting any gift
from a client to the lawyer, including a testamentary gift,
unless the lawyer is a relative or other natural object of the
client's generosity and the qift is not significantly
disproportionate to those given other donees similarly
related to the donor. . .. A lawyer may not accept a gift from
a client, including a testamentary gift, unless: (a) the lawyer
is a relative or other natural object of the client's generosity;
(b) the value conferred by the client and the benefit to the
lawyer are insubstantial in amount; or (c) the client, before
making the gift, has received independent advice or has
been encouraged, and given a reasonable opportunity, to
seek such advice.
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Restatement (Third) of Law Governing Lawyers § 127 (2000) (emphasis added).
A Restatement illustration explains how this proportionality principle works in a
family setting.

Lawyer is one of Mother's five children. At Mother's
instruction, Lawyer prepares her will leaving one-fifth of the
estate to each of the children, including Lawyer. Lawyer's
preparation of such an instrument is within the exceptions in
§ 127(2). However, if Lawyer received one-third of the
estate, and the other four children each received one-sixth,
in the event of a challenge, Lawyer would be required to
persuade the tribunal that Lawyer did not overreach Mother.

Restatement (Third) of Law Governing Lawyers § 127 cmt. e, illus. 1 (2000).

The Restatement also provides an explanation of the "substantial gift" element,
as well as an illustration.

In determining whether a gift to a lawyer is substantial within
the meaning of Subsection (2)(b), the means of both the
lawyer and the client must be considered. To a poor client, a
gift of $100 might be substantial, suggesting that such an
extraordinary act was the result of the lawyer's overreaching.
To a wealthy client, a gift of $1,000 might seem insubstantial
in relation to the client's assets, but if substantial in relation
to the lawyer's assets, it suggests a motivation on the part of
the lawyer to overreach the client-donor, or at least not to
have fully advised the client of the client's rights and
interests. Under either set of circumstances, the lawyer
violates the client's rights by accepting such a gift.

Restatement (Third) of Law Governing Lawyers § 127 cmt. f (2000). The illustration

provides an obviously permissible situation.

Client, who has a longstanding professional relationship with
Lawyer, presents Lawyer with an antique locket, with a
market value of under $50, that had belonged to Client's
deceased sister. 'My sister always wanted to be a lawyer,'
Client says to Lawyer, 'but that was difficult in her
generation. | like to think she would have been as good a
lawyer as you now are, and | think she would like you to
have this." Lawyer may accept the Client's gift.
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Restatement (Third) of Law Governing Lawyers § 127 cmt. f, illus. 2 (2000).

The Restatement provides several other useful illustrations.

Client has come to Lawyer for preparation of Client's will. 'l
do not have living relatives and you have been my trusted
friend and adviser for most of my adult life," Client tells
Lawyer. 'l want you to have a bequest of $50,000 from my
estate." Lawyer urges Client to ask another lawyer to advise
Client about such a gift and prepare any will effecting it.
Client refuses, saying 'l do not want anyone else to know my
business." Lawyer may not draft Client's will containing the
proposed gift to Lawyer.

Restatement (Third) of Law Governing Lawyers 8§ 127 cmt. g, illus. 3 (2000).

The same fact as in lllustration 3, except that Client,
professing the same wish to benefit Lawyer, tells Lawyer that
Client is going to make a $50,000 cash gift to Lawyer.
Lawyer encourages and gives Client a reasonable
opportunity to seek independent advice about making a gift
to Lawyer. Client does not do so. Lawyer may accept the
inter vivos gift of $50,000 from Client, so long as Lawyer did
not solicit the gift or prepare an instrument effecting the gift
from Client.

Restatement (Third) of Law Governing Lawyers § 127 cmt. g, illus. 4 (2000).

ACTEC Commentaries

The ACTEC Commentaries essentially follow the ABA Model Rules and the
Restatement approach.

MRPC 1.8 generally prohibits a lawyer from soliciting a
substantial gift from a client, including a testamentary gift, or
preparing for a client an instrument that gives the lawyer or a
person related to the lawyer a substantial gift. A lawyer may
properly prepare a will or other document that includes a
substantial benefit for the lawyer or a person related to the
lawyer if the lawyer or other recipient is related to the client.
The term "related person” is defined in MRPC 1.8 (c) and
may include a person who is not related by blood or
marriage but has a close familial relationship. However, the
lawyer should exercise special care if the proposed gift to
the lawyer or a related person is disproportionately large in
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relation to the gift the client proposes to make to others who
are equally related. Neither the lawyer nor a person
associated with the lawyer can assist an unrelated client in
making a substantial gift to the lawyer or to a person related
to the lawyer. . .. For purposes of this Commentary, the
substantiality of a gift is determined by reference both to the
size of the client's estate and to the size of the estate of the
designated recipient. The provisions of this rule extend to all
methods by which gratuitous transfers might be made by a
client including life insurance, joint tenancy with right of
survivorship, and pay-on-death and trust accounts.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.8, at 112 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.

Thus, the ACTEC Commentaries contain the same concept of "proportionality”

that appears in the Restatement. This is a subtlety that does not appear in the ABA

Model Rules, but which assures that lawyers cannot take advantage of other family

members.

State Case Law

Throughout the country, courts often take a harsh approach toward lawyers who

have arranged for gifts from their clients.

Several cases highlight this unforgiving approach.

\9990705.15

In re Colman, 885 N.E.2d 1238 (Ind. 2008) (suspending for three years an
Indiana lawyer who, among other things, arranged for one of his friends to
prepare a will for one of the lawyer's clients who wanted to make the lawyer a
beneficiary of his estate; noting that the friend who prepared the will never
spoke directly with the client and did not charge the client for his services;
also noting that the friend sent a paralegal to the hospital to go over the will
with the hospitalized client before the client signed the will).

Attorney Grievance Comm'n v. Stein, 819 A.2d 372, 375, 374, 376, 379 (Md.

2003) (suspending indefinitely a lawyer who had prepared a will under which
he received a bequeath; explaining that the lawyer (Stein) (a) had practiced
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as a lawyer since 1961, and had never been sanctioned as a lawyer or
received any warnings about any alleged misconduct during his entire
practice, (b) represented a couple who had been clients and friends of Stein's
father since the 1950s, and (c) prepared a will under which he was to receive
a substantial gift; noting that Stein acknowledged that the gift was his
suggestion; explaining that the lower court found that the testator was
competent and that "there was no indication that any improper influence or
duress was brought to bear upon the client" by Stein; noting that Stein
suggested to the testator that she speak with one of Stein's partners, but did
not explain to the testator "the necessity of seeing an independent attorney
outside of the firm."; and that Stein claimed that he was unaware of Maryland
Rule 1.8(c)(2), which requires that the client be separately represented by
independent counsel in connection with a gift to a lawyer who is not a relative;
explaining that the requirement of independent counsel was "express and
mandatory," and that "the independent counsel required by the Rule must be
truly independent -- the requirement of the Rule may not be satisfied by
consultation with an attorney who is a partner of, shares space with, or is a
close associate of the attorney-drafter."; acknowledging that Stein was 69
years old and semi-retired, and had never violated any other ethical rule since
1961, but harshly warning that "we consider a violation of Rule 1.8(c) to be
most serious. Respondent's conduct undermines the public confidence in the
legal profession in a particularly egregious manner.").

In re Grevemberg, 838 So. 2d 1283, 1285, 1286 (La. 2003) (suspending for
one year a lawyer who drafted a will under which the lawyer and his wife
received most of the client's property; acknowledging that the testator was
mentally competent when preparing the will, and that the lawyer "had not
exercised any undue influence on her."; also recognizing that the lawyer had
a "well-respected reputation and good character in the community," had
exhibited a "cooperative attitude toward the proceedings” and had enjoyed an
"unblemished record in the practice of law for over 56 years."; nevertheless
noting that Louisiana's Rule 1.8 prohibits a lawyer from preparing any
instrument of this sort).

Toledo Bar Ass'n v. Cook, 778 N.E.2d 40 (Ohio 2002) (suspending for one
year a lawyer who followed a client's suggestion that his will provide a benefit
to a nursing home owned by the lawyer; noting that the lawyer resigned from
her positions at the nursing home -- although her siblings continued to control
the nursing home -- and prepared the will that the client suggested; explaining
that when the testator died and his children questioned the bequest, the
nursing home disclaimed any interest in the client's estate, and the lawyer
apologized; citing Ohio's Rule that completely prohibits a lawyer from
preparing any instrument under which the lawyer receives a benefit from a
non-relative client; suspending the lawyer for one year (although reducing the
suspension to six months if the lawyer took ethics CLE courses)).
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Some bars seem to be more forgiving.

e See, e.9., Attorney Grievance Comm'n v. Saridakis, 936 A.2d 886, 894 (Md.
2007) (providing a warning but not otherwise sanctioning a Maryland lawyer
who arranged for a client insisting on naming the lawyer as one of her
beneficiaries to have the arrangement reviewed by another lawyer with whom
the lawyer shared offices; noting that the hearing judge concluded that the
second lawyer "acted as independent counsel” to the testator; finding that the
second lawyer was not sufficiently independent to comply with Maryland's
Rule 1.8(c), but that the respondent lawyer had attempted in good faith to
comply with that Rule).

Interestingly, there seems to be no case law on the enforceability of estate
planning documents that clearly violate the lawyer's ethics rules -- but for which the
lawyer would happily forfeit a law license (or accept a punishment) in order to keep the
money.

Such a scenario would arise where ethics rules and fiduciary duty principles
intersect. The former generally only governs the bar's discipline of lawyers, and does
not provide the governing principles in situations arising outside the disciplinary context.
Thus, the enforceability of an unethical testamentary or other document probably would
involve common law fiduciary duty principles rather than ethics rules provisions.

(@) Under most approaches, you could not solicit such a gift, because it would
be seen as benefiting you.

(b)  The ABA Model Rules would normally permit accepting such a gift, but the
Restatement would permit such acceptance only under certain circumstances.

(c) Most bar rules would prohibit a lawyer from preparing this instrument.

Best Answer

The best answer to (a) is PROBABLY NO; the best answer to (b) is MAYBE; the

best answer to (c) is PROBABLY NO.
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N 8/12 [H]
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Clients' Gifts to Lawyers: Imputation of Disqualification

Hypothetical 21

You recently attended an ethics seminar, and learned that lawyers cannot
prepare documents under which they receive some benefit from a non-family member
client. You were startled by the harshness of the new rule, but recall that lawyers might
be able to accept the money if someone else advises the client on the wisdom of
making the bequest or gift. Now you wonder how such an arrangement would work.

(@) May you accept money from a non-family member client if one of your partners
prepares the documents under which you receive that money?

NO

(b)  May you accept money from a non-family member client if the client is being
advised by a financial advisor?

MAYBE

Analysis

Although lawyers may theoretically accept money from a client who is not a
family member, the ethics rules match the harshness of the prohibition with the
narrowness of the circumstances in which they may do so.

(@) ABA Model Rule 1.8(c)'s ban on a lawyer's solicitation of a substantial gift
or a preparation of documents applies on its face to any other lawyers who are
"associated in the firm" with the lawyer subject to the prohibition. ABA Model Rule
1.8(K).

The Restatement takes essentially the same approach, but with an explanation
of how the involvement of an independent lawyer avoids the problems.

When a competent and independent person other than the

lawyer-donee acts as the client's adviser with respect to a
particular gift, there is less reason to be concerned with
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overreaching by the lawyer. A lawyer's encouragement to a
client to seek independent advice also evidences concern for
fairness on the lawyer's part. Whether the lawyer may
prepare an instrument effecting the gift from the client to the
lawyer is determined by Subsection (1), under which
independent advice is irrelevant. If the lawyer does not
prepare such an instrument, the lawyer is not precluded from
receiving a gift subject to the limitations of Subsection (2)(c),
including that of independent advice. Such a gift also
remains subject to invalidation if the circumstances warrant
under the law of fraud, duress, undue influence, or mistake.

Restatement (Third) of Law Governing Lawyers § 127 cmt. g (2000).

T. Spahn

McGuireWoods LLP

(5/9/17)

The Restatement provides several useful illustrations explaining the imputation

principle.
Id. illus. 3.
Id. illus. 4.

\9990705.15

Client has come to Lawyer for preparation of Client's will. 'l
do not have living relatives and you have been my trusted
friend and adviser for most of my adult life," Client tells
Lawyer. 'l want you to have a bequest of $50,000 from my
estate." Lawyer urges Client to ask another lawyer to advise
Client about such a gift and prepare any will effecting it.
Client refuses, saying 'l do not want anyone else to know my
business." Lawyer may not draft Client's will containing the
proposed gift to Lawyer.

The same fact as in lllustration 3, except that Client,
professing the same wish to benefit Lawyer, tells Lawyer that
Client is going to make a $50,000 cash gift to Lawyer.
Lawyer encourages and gives Client a reasonable
opportunity to seek independent advice about making a gift
to Lawyer. Client does not do so. Lawyer may accept the
inter vivos gift of $50,000 from Client, so long as Lawyer did
not solicit the gift or prepare an instrument effecting the gift
from Client.

On behalf of Client, a corporation assisted in the matter by
Inside Legal Counsel, Lawyer has obtained satisfaction of a
judgment in an amount significantly surpassing what Client
and Inside Legal Counsel thought possible. Lawyer receives
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payment of Lawyer's final statement with a covering letter
from Inside Legal Counsel stating that Client, on the
recommendation of Inside Legal Counsel, was also
enclosing an additional check in the substantial amount in
gratitude for the outstanding result obtained by Lawyer.
Lawyer may accept the gift of the additional check,
reasonably assuming that Client has been appropriately
advised in the matter by Inside Legal Counsel.

Id. illus. 5.

(b)  Unlike the ABA Model Rules, the Restatement provides guidance on what
type of independent advice will immunize a lawyer's acceptance of money from a non-
family member client -- and also explains that the independent advice does not have to
come from a lawyer.

The recommendation of independent advice must be more
than perfunctory. The independent adviser may not be
affiliated with the lawyer-donee. It is not necessary that the
person consulted as adviser be a lawyer. Any person
gualifies who is mature and appropriately experienced in
personal financial matters, trusted by the client, not a
beneficiary of the gift, and not selected by or affiliated with
the lawyer. A lawyer-donee bears the burden of showing
that reasonable effort was made to persuade the client to
obtain independent advice and that the lawyer did not
otherwise unduly influence or overreach the client. If the
lawyer-donee has tried but failed to persuade the client to
seek such help, or if the client reflects the independent
adviser's counsel, the presumption of overreaching can be
overcome and the gift upheld.

Restatement (Third) of Law Governing Lawyers § 127 cmt. g (2000) (emphasis added).

Any lawyer finding himself or herself in this situation would be wise to check on

the applicable state bar's attitude toward this issue.

\9990705.15 173



Ethics Issues Facing Trust and Estate Lawyers McGuireWoods LLP
Hypotheticals and Analyses T. Spahn  (5/9/17)
ABA Master

Best Anhswer

The best answer to (a) is NO; the best answer to (b) is MAYBE.

N 8/12 [H]
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Lawyers Preparing Documents in Which They Are Named as
Executor or Trustee

Hypothetical 22

You have represented a local dentist for several years, and consider yourself to
be her close friend as well as her lawyer. The dentist called you this morning to discuss
her estate planning.

@) If the dentist suggests it, may you act as executor under a will that you draft for
the dentist?

ES

(b) May you raise the issue first, and suggest that you draft a will that names you as
executor?

YES (PROBABLY)

Analysis

At first blush, this scenario sounds like it should be governed by the rules
applicable to lawyers accepting bequests or gifts from a client. However, this scenario
instead involves a lawyer accepting employment, rather than a gift. Still, the same basic
considerations apply, because the employment represents a financial opportunity for the
lawyer to earn money.

(@) Perhaps because the normal context in which the client chooses an
executor (as part of the estate planning process) is susceptible to lawyer overreaching,
most bars have added a special level of requirements when lawyers agree to provide

this particular type of law-related services to their clients.
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In ABA LEO 426 (5/31/02), the ABA explained that lawyers may act as personal
representatives or trustees under documents the lawyer prepares, but must: (1) obtain
a written consent if the lawyer's judgment would be significantly affected and (2) advise
the client about how the lawyer's compensation will be calculated and whether it is
subject to some limits or court approval.

The ACTEC Commentaries recognize that a lawyer's service as a fiduciary does

not amount to a "gift" to the lawyer, but rather as a role in which the lawyer will receive

payment.
As noted in ABA Formal Opinion 02-426 (2002), the client's
appointment of the lawyer as a fiduciary is not a gift to the
1 ABA LEO 426 (5/31/02) ("When exploring the options with his client, the lawyer may disclose his

own availability to serve as a fiduciary. The lawyer must not, however, allow his potential self-interest to
interfere with his exercise of independent professional judgment in recommending to the client the best
choices for fiduciaries. When there is a significant risk that the lawyer's independent professional
judgment in advising the client in the selection of a fiduciary will be materially limited because of the
potential amount of the fiduciary compensation or other factors, the lawyer must obtain the client's
informed consent and confirm it in writing." (footnotes omitted; emphasis added); "When the client is
considering appointment of the lawyer as a fiduciary, the lawyer must inform the client that the lawyer will
receive compensation for serving as fiduciary, whether the amount is subject to statutory limits or court
approval, and how the compensation will be calculated and approved. The lawyer also should inform the
client what skills the lawyer will bring to the job as well as what skills and services the lawyer expects to
pay others to provide, including management of investments, custody of assets, bookkeeping, and
accounting. The lawyer should learn from the client what she expects of him as fiduciary and explain any
limitations imposed by law on a fiduciary to help the client make an informed decision." (footnote omitted:;
emphasis added); "[T]he Model Rules do not prohibit the fiduciary from appointing himself or his firm as
counsel to perform legal work during the administration of the estate or trust because the dual roles do
not involve a conflict of interest. The obligations of the lawyer or his firm as counsel to the fiduciary do
not differ materially from the obligations of the lawyer as fiduciary. The principal responsibility of the
lawyer for a fiduciary is to give advice to assist the fiduciary in properly performing his fiduciary duties.
The lawyer for a personal representative or trustee may owe a limited duty of care to the legatees and
creditors of the estate or to the beneficiaries of the trust the fiduciary serves. This duty, however, is no
greater than the duty that the personal representative or trustee himself owes beneficiaries of the estate
or trust.” (footnote omitted); "When a lawyer serves as a fiduciary and concurrently represents a
beneficiary or creditor of the estate or trust, he must, in accordance with Rule 1.7, resolve any conflicts of
interest that may arise. For example, were a lawyer serving as a fiduciary to recognize, while also
attempting to represent a beneficiary or creditor in a claim against the estate, that he would be obligated
as fiduciary to oppose the beneficiary or creditor's claim, his representation thereby would be materially
limited under Rule 1.7(a). Moreover, the representation of the beneficiary or creditor would not be
permissible even with the consent of the client, because it would be unreasonable for the lawyer to
conclude that he could provide competent and diligent representation when opposing the interests of an
estate or trust for which he is a fiduciary." (footnote omitted); finding that a lawyer's representation of a
beneficiary or creditor in an unrelated matter would be less likely to cause conflicts).
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lawyer and is not a business transaction that would subject
the appointment to MRPC 1.8. Nevertheless, such an
appointment is subject to the general conflict of interest
provisions of MRPC 1.7 (Conflict of Interest: Current
Clients).

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.8, at 112 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.
The ACTEC Commentaries take the same basic approach as the ABA Model
Rules.

Some states permit a lawyer who serves as a fiduciary to
serve also as lawyer for the fiduciary. Such dual service
may be appropriate where the lawyer previously represented
the decedent or is a primary beneficiary of the fiduciary
estate. It may also be appropriate where there has been a
long-standing relationship between the lawyer and the client.
Generally, a lawyer should serve in both capacities only if
the client insists and is aware of the alternatives, and the
lawyer is competent to do so. A lawyer who is asked to
serve in both capacities should inform the client regarding
the costs of such dual service and the alternatives to it. A
lawyer undertaking to serve in both capacities should
attempt to ameliorate any disadvantages that may come
from dual service, including the potential loss of the benefits
that are obtained by having a separate fiduciary and lawyer,
such as the checks and balances that a separate fiduciary
might provide upon the amount of fees sought by the lawyer
and vice versa.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.2, at 36-37 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.
States follow the same basic approach, but some have imposed additional

specific requirements.
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New Hampshire LEO 2008-09/1 (5/13/09) ("When drafting various estate
planning documents, New Hampshire attorneys are frequently requested by
their clients to act in one or more fiduciary roles. The drafting attorney may,
at the request of the client, be inserted as a fiduciary in the document or
documents being drafted by that attorney, provided that: (1) there has been
adequate disclosure of information to the client, as required under Rule 1.4;
and (2) the attorney makes a determination as to whether the personal
interest of the attorney in being a fiduciary would require compliance with
Rule 1.7(b) and that the attorney may continue to exercise independent
professional judgment in recommending to the client the best choices for
fiduciaries under Rule 2.1. In order to document compliance with these
Rules, it would be the best practice for the attorney to confirm in writing the
'informed consent' of the client to the selection of the drafting attorney as the
named fiduciary.").

Virginia LEO 1515 (approved by the Supreme Court 2/1/94) (outlining the
principle governing a lawyer acting as executor or trustee, explaining that: a
pre-existing attorney-client relationship is not necessary, but is one factor
showing the propriety of the lawyer's selection; the lawyer must fully disclose
the fees that will be charged (preferably in writing) and "has a duty to suggest
that the client investigate potential fees of others who might otherwise provide
such services"; a lawyer acting as executor or trustee may hire the lawyer's
own law firm to represent him or her as long as there is full disclosure
(including "the general compensation to be paid to the law firm") and consent
(if the client is already dead, the beneficiaries can consent); a lawyer acting
as a fiduciary is governed by the Code; a lawyer may solicit designation as a
fiduciary as long as there is no overreaching or fraud).

Georgia LEO 91-1 (9/13/91) ("It is not ethically improper for a lawyer to be
named executor or trustee in a will or trust he or she has prepared when the
lawyer does not consciously influence the client in the decision to name him
or her executor or trustee, so long as he or she obtains the client's written
consent in some form or gives the client written notice in some form after a
full disclosure of all the possible conflicts of interest. In addition, the total
combined attorney's fee and executor or trustee fee or commission must be
reasonable and procedures used in obtaining this fee should be in accord
with Georgia law.").

Virginia LEO 1358 (10/1/90) (explaining that lawyers drafting a will or trust
agreement must be very careful in naming themselves as executors or
trustees; concluding that it is likely to be improper if the lawyer has not
previously represented the client; noting that at a minimum, the lawyer has a
duty to advise the client of fees that would be charged by other executors or
trustees; explaining that if the instrument requires that the estate or trust hire
the lawyer's firm for legal services, the client must consent after full
disclosure).

178



Ethics Issues Facing Trust and Estate Lawyers McGuireWoods LLP
Hypotheticals and Analyses T. Spahn  (5/9/17)
ABA Master

This issue becomes even more complicated if a lawyer acting as executor wants
to hire the lawyer's own law firm to represent the estate.

As explained above, in ABA LEO 426 (5/31/02), the ABA acknowledged that
lawyers may hire their own law firms to perform legal work in the administration of the
trust or estate. The ABA explained that in such circumstances the lawyers generally
represent themselves -- and not the beneficiaries, or the trust or estate as an entity.

The ACTEC Commentaries reach the same conclusion.

Some states permit a lawyer who serves as a fiduciary to
serve also as lawyer for the fiduciary. Such dual service
may be appropriate where the lawyer previously represented
the decedent or is a primary beneficiary of the fiduciary
estate. It may also be appropriate where there has been a
long-standing relationship between the lawyer and the client.
Generally, a lawyer should serve in both capacities only if
the client insists and is aware of the alternatives, and the
lawyer is competent to do so. A lawyer who is asked to
serve in both capacities should inform the client regarding
the costs of such dual service and the alternatives to it. A
lawyer undertaking to serve in both capacities should
attempt to ameliorate any disadvantages that may come
from dual service, including the potential loss of the benefits
that are obtained by having a separate fiduciary and lawyer,
such as the checks and balances that a separate fiduciary
might provide upon the amount of fees sought by the lawyer
and vice versa.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.2, at 36-37 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphases added).
(b)  Aslong as lawyers comply with the specific requirements adopted by the

pertinent bar, they may solicit designation as a fiduciary.
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Best Anhswer

The best answer to (a) is YES; the best answer to (b) is PROBABLY YES.

N 8/12 [H]
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Lawyers Maintaining Control Over Clients' Estate Planning
Changes

Hypothetical 23

You have practiced as a trust and estate lawyer for over thirty years. During your
long career, you have seen several situations in which your former clients' greedy
children, unscrupulous "friends," or unprofessional lawyers have convinced your former
clients to alter the estate planning documents you prepared -- nearly always to your
former clients' detriment. Starting last year, you inserted in your standard estate
planning documents (with your clients' consent) a provision requiring that any changes
to your clients' estate planning documents be approved by court order or by you. Two
of your former clients just hired another lawyer to change their estate planning
documents, and contend that this provision (to which they previously agreed) was
unenforceable. In fact, they seek court sanctions against you for having suggested the
inclusion of that provision.

Are you likely to be sanctioned for having included that provision in your clients' estate
planning documents?

NO (PROBABLY)

Analysis

This hypothetical comes from a 2009 lllinois case. In Dunn v. Patterson, 919

N.E.2d 404 (Ill. App. Ct. 2009)? the court recited the substance of the provision at issue.

1 Dunn v. Patterson, 919 N.E.2d 404, 406, 410, 411 (lll. App. Ct. 2009) (reversing a trial court's
sanction of a lawyer [Patterson] whose clients had signed a estate planning documents requiring
Patterson to approve any changes, but who sought to change their documents without Patterson's
consent and then successfully recovered attorney's fees from Patterson when they had to litigate the right
to change the documents without Patterson's consent; explaining the context of the estate planning
documents; "Each of these documents contained a qualified amendment and revocation provision, which
provided that any amendment or revocation of the documents may only be executed with the written
consent of Patterson or by order of the court."; explaining that the clients later hired another lawyer, but
refused to meet with Patterson or otherwise obtain his consent to changes in their estate documents;
explaining that Patterson often added such language in estate planning documents to protect clients;
noting that "[o]ut here in the cornfields of lllinois and, we suspect, sometimes in the large metropolitan
areas of lllinois, one's lawyer is often his or her most trusted friend and advisor with respect to major life
decisions."; ultimately finding Patterson's behavior reasonable; "[T]here is no evidence or even
suggestion that Patterson personally benefitted from or had any financial interest in the estate plan.
Patterson testified that he did not have any relationship with possible beneficiaries of the trust and,
therefore, unlike a family member, had no reason to favor or disfavor certain changes based on who,
other than the plaintiffs, may benefit from them."; "[W]e do not believe that the trust documents authored
by Patterson violate public policy or the Rules of Professional Conduct.”; noting that the clients could
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Each of these documents contained a qualified amendment

and revocation provision, which provided that any

amendment or revocation of the documents may only be

executed with the written consent of Patterson [lawyer] or by

order of the court.
Id. at 406. The court explained that the former clients later hired another lawyer, but
refused to meet with their former lawyer Patterson, or otherwise obtain his consent to
the changes in their estate planning documents.

The trial court sanctioned Patterson, but the appellate court reversed. The court

guoted Patterson's reasoning for including such a provision in the estate planning

documents.
Out here in the cornfields of lllinois and, we suspect,
sometimes in the large metropolitan areas of lllinois, one's
lawyer is often his or her most trusted friend and advisor with
respect to major life decisions.

Id. at410.

The court ultimately concluded that

there is no evidence or even suggestion that Patterson
personally benefitted from or had any financial interest in the
estate plan. Patterson testified that he did not have any
relationship with possible beneficiaries of the trust and,
therefore, unlike a family member, had no reason to favor or
disfavor certain changes based on who, other than the
plaintiffs, may benefit from them.

Id. at 411.
The appellate court also noted that the clients could have gone directly to court to

seek changes in their estate planning documents.

have gone directly to court to seek changes in their estate planning document, pursuant to the language
in the documents themselves).
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Best Anhswer

The best answer to this hypothetical is PROBABLY NO.

N 8/12
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Dealing with Clients Who Have Diminished Capacity

Hypothetical 24

For several years, you have represented a local farmer and his wife. They have
become quite wealthy by selling parcels of land, and have become a good source of
business for you. Two years ago, you also began to represent their daughter. Last
year, the farmer died, leaving his widow as executrix and the main beneficiary of his
estate. You have noticed that his widow (whom you still represent) is "slipping,” and
now you have become very concerned that she might not be able to care for herself.
Her condition has grown worse recently (although she denies any problems, and insists
on living independently), and you are considering what steps you should (or must) take.
Not coincidentally, you received a call this morning from the daughter (your other client)
about her mother's condition.

May you undertake the following steps (without the widow's consent)?

(@) Reveal confidential information about the widow's behavior to her regular
physician (in an effort to see whether you are overreacting to what appears to be
a worsening problem)?

<
m
0]

(b) Reveal confidential information about the widow's behavior to an independent
physician?

<
m
0]

(c) Represent the daughter in seeking a guardian for the widow (her mother) if the
doctors confirm your suspicion about her prognosis?

NO

(d)  Seek the appointment of a guardian for the widow on your own?

YES
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Analysis

The dilemma facing lawyers representing clients whose decision-making has
become impaired highlights the need to balance the lawyer's: (1) duty of loyalty to the
client (which might cause the lawyer to follow the client's direction regardless of its
wisdom) and (2) the duty to act in what the lawyer sees as the client's true best

interests.

ABA Model Rules

The ABA Model Rules attempt to strike a good balance, but ultimately allow the
lawyer to act in what the lawyer believes is the client's best interests -- even over the
client's objection.

When the lawyer reasonably believes that the client has
diminished capacity, is at risk of substantial physical,
financial or other harm unless action is taken and cannot
adequately act in the client's own interest, the lawyer may
take reasonably necessary protective action, including
consulting with individuals or entities that have the ability to
take action to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem, conservator
or guardian.

ABA Model Rule 1.14(b).

In 1996, the ABA issued a legal ethics opinion providing additional guidance to
lawyers struggling through this issue. ABA LEO 404 (8/2/96).1

Together, ABA Model Rule 1.14 and the LEO provide much more guidance than
earlier ethics rules for lawyers whose clients are suffering from such a diminished

capacity.

1 ABA LEO 404 (8/2/96) (a lawyer whose client has become incompetent may take protective
action, including petitioning for the appointment of a guardian (although the lawyer may not represent a
third party in seeking a guardian); the appointment of a guardian should be a last resort, and the lawyer
may withdraw only if it will not prejudice the client).
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First, ABA Model Rule 1.14 recognizes that clients might face a diminished
capacity to "make adequately considered decisions" for a variety of reasons, including
"mental impairment” or minority status. ABA Model Rule 1.14(a). This recognizes a
spectrum of capacity (which is one reason the ABA changed the Rule's name in 2002
from "Client Under a Disability").

Even if the client's capacity is diminished, the lawyer must maintain a normal
attorney-client relationship "as far as reasonably possible.” Id. ABA LEO 404 (8/2/96)
explained that this provision essentially trumps principles of agency law that might
"operate to suspend or terminate the lawyer's authority to act when a client becomes
incompetent.”

Interestingly, ABA LEO 404 recognized that a lawyer might want to withdraw
from representing such a client (because lawyers are "uncomfortable" with the prospect
of having to act under ABA Model Rule 1.14), but may do so under ABA Model
Rule 1.16(b) only if he can withdraw "without material adverse effect on the interests of
the client.” This limitation might essentially force a lawyer to act under ABA Model
Rule 1.14 -- rather than withdraw.

Second, lawyers are free to take "reasonably necessary protective action” when
the lawyer reasonably believes that a client with diminished capacity (who "cannot
adequately act in [her] own interest") "is at risk of substantial, physical, financial or other
harm" unless some action is taken. ABA Model Rule 1.14(b).

ABA LEO 404 noted that this provision allows a lawyer to act "whether or not
immediately necessary to the lawyer's effective representation of the client." As that

LEO explained, "a lawyer who has a longstanding existing relationship with a client, but
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no specific present work, is not, for lack of such assignment, barred from taking
appropriate action to protect a client where 1.14(b) applies.”

Significantly, the lawyer may take such action only if the client faces the risk of
"substantial” harm. For example, comment [1] explains that "it is recognized that
persons of advanced age can be quite capable of handling routine financial matters
while needing special legal protection concerning major transactions.” ABA Model Rule
1.14 cmt. [1].

ABA LEO 404 noted that a lawyer may act only when the client cannot
adequately act in the client's "own" interest. That LEO explained that a client "who is
making decisions that the lawyer considers to be ill-considered is not necessarily unable
to act in his own interest," so that a lawyer "should not seek protective action merely to
protect the client from what the lawyer believes are errors in judgment.”

Third, a lawyer facing this scenario may consult with "individuals or entities that
have the ability to take action to protect the client." ABA Model Rule 1.14(b). The
Rule's next section reminds lawyers that they must comply with their ABA Model
Rule 1.6 confidentiality duty, but also notes that a lawyer taking appropriate protective
action is "impliedly authorized" under ABA Model Rule 1.6 to reveal client confidences --
"to the extent reasonably necessary to protect the client's interests.” ABA Model Rule
1.14(c).

Comment [3] explains that lawyers might consult with family members, but must
always "look to the client" rather than the family member in making decisions. ABA

Model Rule 1.14 cmt. [3]. Comment [6] further explains that lawyers may "seek
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guidance from an appropriate diagnostician" in "determining the extent of the client's
diminished capacity.” ABA Model Rule 1.14 cmt. [6].

Fourth, ABA Model Rule 1.14(b) indicates that the lawyer's responsive action can
even include "seeking the appointment of a guardian ad litem, conservator or guardian.”
ABA Model Rule 1.14(b).

Comment [7] states the obvious axiom that lawyers must "advocate the least
restrictive action on behalf of the client.” ABA Model Rule 1.14 cmt. [7]. Thus, the Rule
reminds lawyers that "appointment of a legal representative may be more expensive or
traumatic for the client than circumstances in fact require.” 1d. On the other hand,
comment [8] clearly states that a lawyer properly taking protective action is impliedly
authorized to make necessary disclosures, "even when the client directs the lawyer to
the contrary.” ABA Model Rule 1.14 cmt. [8]. Presumably the same is true of a lawyer's
request for a guardian.

Interestingly, ABA LEO 404 concluded that a lawyer in this circumstance
(1) "should not attempt to represent a third party petitioning for a guardianship over the
lawyer's client”, and (2) "should not act or seek to have himself appointed guardian”
(except in those extraordinary circumstances where "immediate and irreparable harm
will result from the slightest delay”). In essence, a lawyer may seek the appointment of
a guardian on the client's behalf, but not on some other client's behalf or on the lawyer's

own behalf.?

2 In one interesting case, the Washington State Supreme Court found that a lawyer had acted
improperly in seeking the appointment of guardian for a client who had just fired the lawyer. In re
Eugster, 209 P.3d 435, 441 (Wash. 2009) (suspending for eighteen months a lawyer who filed a petition
for appointment of a guardian for one of his clients after the client fired him; "Eugster [lawyer] filed the
petition based upon his personal judgment without conducting any formal investigation into Mrs. Stead's
[client] medical or psychological state. There is no evidence Eugster consulted Mrs. Stead's healthcare
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Fifth, Comment [9] deals with emergency situations in which a client is
"threatened with imminent and irreparable harm" if the lawyer does not take some legal
action on the client's behalf -- even though the client cannot make "considered
judgments about the matter.” ABA Model Rule 1.14 cmt. [9].

The comment explains that taking such an extraordinary action would normally
be limited to maintaining the status quo. ABA LEO 404 provided an example -- a lawyer
whose client is about to be evicted could "take action on behalf of the client to forestall
or prevent the eviction." Comment [10] indicates that lawyers acting in such extreme
situations normally "would not seek compensation” for their work. ABA Model Rule 1.14

cmt. [10].

Restatement

The Restatement generally takes the same approach as the ABA Model Rules.

Restatement (Third) of Law Governing Lawyers § 24 (2000).

In one comment, the Restatement warns lawyers not to act too quickly.

Disabilities in making decisions vary from mild to totally
incapacitating; they may impair a client's ability to decide
matters generally or only with respect to some decisions at
some times; and they may be caused by childhood, old age,
physical iliness, retardation, chemical dependency, mental
illness, or other factors. Clients should not be unnecessarily
deprived of their right to control their own affairs on account
of such disabilities. Lawyers, moreover, should be careful
not to construe as proof of disability a client's insistence on a

providers or talked with people in the Parkview community. Eugster testified that Mrs. Stead had told him
she had seen a doctor in the last six months for a 'sanity test' and was aware that she had been
examined by Dr. Green before his representation began. Three months before he filed the petition for
appointment of a guardian for Mrs. Stead, Eugster had Mrs. Stead sign a new trust, powers of attorney,
and a will he had prepared, indicating he had no concerns about her testamentary capacity at that point.
The last date that either Eugster or Roger personally talked to Mrs. Stead was on August 3, 2004, nearly
two months before filing the petition." (footnote omitted)), modified, No. 200,568-3, 2009 Wash. LEXIS
969 (Wash. Sept. 23, 2009).
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view of the client's welfare that a lawyer considers unwise or
otherwise at variance with the lawyer's own views.

Restatement (Third) of Law Governing Lawyers § 24 cmt. ¢ (2000) (emphasis added).

Similarly, the Restatement warns lawyers not to substitute their own judgment for the
client's best interests.

A client with diminished capacity is entitled to make
decisions normally made by clients to the extent that the
client is able to do so. The lawyer should adhere, to the
extent reasonably possible, to the lawyer's usual function as
advocate and agent of the client, not judge or guardian,
unless the lawyer's role in the situation is modified by other
law. The lawyer should, for example, help the client oppose
confinement as a juvenile delinquent even though the lawyer
believes that confinement would be in the long-term interests
of the client and has unsuccessfully urged the client to
accept confinement. Advancing the latter position should be
left to opposing counsel.

Id. The Restatement also explains that "a lawyer may properly withhold from a disabled
client information that would harm the client, for example, when showing a psychiatric
report to a mentally-ill client would be likely to cause the client to attempt suicide, harm

another person, or otherwise act unlawfully.” Id.

ACTEC Commentaries

The ACTEC Commentaries also address the duties of lawyers representing
clients with diminished capacity.
Among other things, the ACTEC Commentaries allow lawyers to disclose
confidential information when necessary to assess their clients' capacity.
[T]he lawyer may consult with individuals or entities that may
be able to assist the client, including family members, trusted
friends and other advisors. However, in deciding whether
others should be consulted, the lawyer should also consider

the client's wishes, the impact of the lawyer's actions on
potential challenges to the client's estate plan, and the
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impact on the lawyer's ability to maintain the client's
confidential information.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.14, at 131 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.

States' Approach

State bars generally follow the consensus approach of the ABA Model Rules, the
Restatement, and the ACTEC Commentaries.

e District of Columbia LEO 353 (2/2010) (analyzing D.C. Rule 1.14); "A lawyer
representing an incapacitated person with a surrogate decision-maker should
ordinarily look to the client's chosen surrogate decision-maker for decisions
on behalf on the client and accord the surrogate decision-maker's choices the
same weight as those of a client when the client is unable to express, or does
not express, a contrary view. A lawyer may not substitute her judgment for
the judgment of the surrogate decision-maker when the surrogate
decision-maker is acting within the scope of the power afforded to her by law,
was selected by the incapacitated person before becoming incapacitated, and
is not engaged in conduct creating a risk of substantial harm or acting in a
manner that would otherwise require a lawyer to withdraw from representation
of a client acting in the same manner. If the surprise decision-maker is
engaged in conduct creating a risk of substantial harm or acting in a manner
that would otherwise require a lawyer to withdraw from representation of a
client acting in the same manner, then the lawyer may take protective action
including seeking a substitute decision-maker. The lawyer may not withdraw
because a withdrawal will substantially harm the client and no grounds for a
prejudicial withdrawal under Rule 1.16(b) exist.").

e South Carolina LEO 93-04 (1993) (holding that a lawyer who represented an
elderly female client had to maintain the confidentiality of the client if she was
competent, and had to follow the direction of a legal representative if she was
incompetent).

Some states take different approaches.

e See, e.9., Pennsylvania LEO 98-97 (9/16/98) (analyzing the confidentiality
duties of a lawyer who prepared a will and power of attorney for a client, and
then represented two other people in filing a guardianship action; inexplicably
failing to deal with the general rule that a lawyer cannot represent a third party
in seeking a guardianship for the lawyer's client; ultimately concluding that the
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lawyer owed duties of confidentiality to both of the clients, and therefore could
not disclose the protected confidential communication absent a court order).

(a)-(b) The ABA Model Rules, the Restatement, and the ACTEC Commentaries
explicitly permit disclosure such as this if it is in the client's best interests. ABA Model

Rule 1.14 cmt. [7]; Restatement (Third) of Law Governing Lawyers 8§ 24(4); American

College of Trust & Estate Counsel, Commentaries on the Model Rules of Professional

Conduct, Commentary on MRPC 1.14, at 131 (4th ed. 2006), http://www.actec.org/
Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.

(c)-(d) The ABA Model Rules, the Restatement, and the ACTEC Commentaries
allow a lawyer representing an impaired client to seek the appointment of a guardian if
the step would be in the client's best interests.

Interestingly, the ABA has explained that lawyers may seek the appointment of a

guardian only when acting on their own, and not in representing another client.?

Best Answer

The best answer to (a) is YES; the best answer to (b) is YES; the best answer to

(c) is NO; the best answer to (d) is YES.

N 8/12 [H]

3 ABA LEO 404 (8/2/96) (a lawyer whose client has become incompetent may take protective
action, including petitioning for the appointment of a guardian (although the lawyer may not represent a
third party in seeking a guardian); the appointment of a guardian should be a last resort, and the lawyer
may withdraw only if it will not prejudice the client).
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Ability to Refrain from Providing Material Facts to a Client
with Diminished Capacity

Hypothetical 25

You are handling the trust and estate planning for an elderly client. She is still
generally capable of handling her own affairs, but you fear that she will soon be
incapable of making her own decisions. Relying on your state's parallel to ABA Model
Rule 1.14(b), you sought a report from a psychiatrist about your client's condition (based
on your observations). Unfortunately, the report shows that your client might be
suffering from the early signs of Alzheimer's disease. She has repeated told you that
she would rather kill herself than face years in an Alzheimer's unit. Now you wonder
what to do with the report.

May you refrain from providing your client with the psychiatrist's report, even if you do
not immediately seek the appointment of a guardian?

YES
Analysis
Under ABA Model Rule 1.4,
A lawyer shall . . . keep the client reasonably informed about

the status of the matter.

ABA Model Rule 1.4(a)(3). A comment explains a narrow exception.

In some circumstances, a lawyer may be justified in delaying
transmission of information when the client would be likely to
react imprudently to an immediate communication. Thus, a
lawyer might withhold a psychiatric diagnosis of a client
when the examining psychiatrist indicates that disclosure
would harm the client.

ABA Model Rule 1.4 cmt. [7] (emphasis added).
The Restatement contains a slightly different exception.

A lawyer may properly withhold from a disabled client
information that would harm the client, for example when
showing a psychiatric report to a mentally-ill client would be
likely to cause the client to attempt suicide, harm another
person, or otherwise act unlawfully . . . .
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Restatement (Third) of Law Governing Lawyers § 24 cmt. ¢ (2000) (emphasis added).

Unlike the ABA Model Rule comment (which explains that lawyers may be
justified in "delaying" transmission of the information, the Restatement on its face
indicates that lawyers may "withhold" the information -- without implying that the lawyer
would ultimately have to disclose the information to the client.

Whatever the exact contours of the exception, it applies only in very unusual

circumstances.

Best Anhswer

The best answer to this hypothetical is YES.

N 8/12
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Preparing Trust and Estate Documents for a Client with
Borderline Testamentary Capacity

Hypothetical 26

You have seen one of your elderly clients slip more and more over the past
several years, although you do not yet feel that he has lost such capacity as to trigger
the obligations under your state's version of ABA Model Rule 1.14. However, you now
think that your client has what you would call "borderline testamentary capacity.” Your
client called this morning to ask that you change a portion of his will.

May you prepare trust and estate documents for a client with "borderline testamentary
capacity"?

YES (PROBABLY)

Analysis

As with its recognition of a "dormant" attorney-client relationship, the ACTEC
Commentaries recognize a status of client impairment that does not appear in the ABA
Model Rules or the Restatement.

Under ABA Model Rule 1.14 and the parallel Restatement provisions, a client is
either impaired or not impaired. The client's status on either side of this fairly bright line
governs what the lawyer may or must do.

The ACTEC Commentaries recognize what could be seen as a middle ground --
clients having "borderline” testamentary capacity.

If the testamentary capacity of a client is uncertain, the
lawyer should exercise particular caution in assisting the
client to modify his or her estate plan. The lawyer generally
should not prepare a will, trust agreement or other
dispositive instrument for a client who the lawyer reasonably
believes lacks the requisite capacity. On the other hand,
because of the importance of testamentary freedom, the

lawyer may properly assist clients whose testamentary
capacity appears to be borderline. In any such case the
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lawyer should take steps to preserve evidence regarding the
client's testamentary capacity.

In cases involving clients of doubtful testamentary
capacity, the lawyer should consider, if available, procedures
for obtaining court supervision of the proposed estate plan,
including substituted judgment proceedings.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.14, at 132 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphases added).

Lawyers looking to the ACTEC Commentaries for guidance should check the
pertinent ethics rules in the applicable states -- which might recognize a brighter line

than the Commentaries.

Best Anhswer

The best answer to this hypothetical is PROBABLY YES.

N 8/12
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Taking Directions from an Impaired Client's Fiduciary

Hypothetical 27

You represented your fraternity brother for nearly 50 years -- until he suffered a
stroke about six months ago. You eventually had to arrange for the appointment of a
fiduciary to act as your fraternity brother's guardian. However, in the last several weeks
your fraternity brother has seemed much more lucid. You wonder whether you must still
take orders solely from the fiduciary -- or whether you can now also take directions from
your fraternity brother.

In providing legal services for the benefit of an impaired client who has a court-
appointed guardian, may a lawyer continue to meet with and counsel the impaired
client?

MAYBE

Analysis

Interestingly, neither the ABA Model Rules nor the Restatement provide explicit
guidance to lawyers who have arranged for the appointment of a fiduciary to act for a
client with diminished capacity.

State bars and courts generally indicate that once a guardian or other surrogate
decision-maker begins to act on the client's behalf, the lawyer must essentially treat that
surrogate decision-maker as the client.

e Disciplinary Bd. v. Kuhn, 785 N.W.2d 195 (N.D. 2010) (upholding a 90-day

suspension for a lawyer who worked with a client (suffering from Parkinson's

disease) to change a document, without involving the client's
guardian/conservator).

e South Carolina LEO 93-04 (1993) (holding that a lawyer who represented an
elderly female client had to maintain the confidentiality of the client if she was
competent, and had to follow the direction of a legal representative if she was
incompetent).

One bar showed a bit more flexibility.
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District of Columbia LEO 353 (2/2010) (analyzing D.C. Rule 1.14); "A lawyer
representing an incapacitated person with a surrogate decision-maker should
ordinarily look to the client's chosen surrogate decision-maker for decisions
on behalf on the client and accord the surrogate decision-maker's choices the
same weight as those of a client when the client is unable to express, or does
not express, a contrary view. A lawyer may not substitute her judgment for
the judgment of the surrogate decision-maker when the surrogate
decision-maker is acting within the scope of the power afforded to her by law,
was selected by the incapacitated person before becoming incapacitated, and
is not engaged in conduct creating a risk of substantial harm or acting in a
manner that would otherwise require a lawyer to withdraw from representation
of a client acting in the same manner. If the surrogate decision-maker is
engaged in conduct creating a risk of substantial harm or acting in a manner
that would otherwise require a lawyer to withdraw from representation of a
client acting in the same manner, then the lawyer may take protective action
including seeking a substitute decision-maker. The lawyer may not withdraw
because a withdrawal will substantially harm the client and no grounds for a
prejudicial withdrawal under Rule 1.16(b) exist.").

Significantly, a lawyer who attempts to represent both the surrogate decision-

maker and the client must deal with the almost inevitable conflicts, and can face

punishment for favoring one client's interests over the other.

\9990705.15

See, e.q., Wyatt's Case, 982 A.2d 396, 408 (N.H. 2009) (disbarring for two
years a lawyer who represented both a conservator and a ward who had
diminished capacity; rejecting the lawyer's argument that "no conflict could
exist in view of the doctrine of primary and derivative clients. . . . Pursuant to
that doctrine, a lawyer representing a fiduciary 'must be deemed employed to
further' the fiduciary's legally required service to the beneficiary; must ensure
that truthful and complete information is passed along to the client by the
fiduciary; and must 'disobey instructions that would wrongfully harm the
beneficiary.™; holding that "we have not adopted the primary-derivative client
doctrine. We further note that the doctrine appears to rest largely upon cases
imposing legal duties upon a lawyer as a basis for civil liability."; "[A]lthough
the doctrine extends to beneficiaries some of the duties owed by the lawyer to
the fiduciary-client, including some limited form of loyalty, . . . this does not
create a direct attorney-client relationship with the beneficiary, . . . and does
not address competing loyalties where a lawyer represents both fiduciary and
beneficiary.”; concluding that the lawyer had violated the ethics rules
"because there is no evidence that he considered and reasonably concluded
that the concurrent representation [of the conservatory and the ward] would
not adversely affect either client . . . or that the client consented ‘after
consultation and with knowledge of the consequences™ (citation omitted);
noting that New Hampshire's Rule 1.14 does not allow a lawyer to represent a
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client in seeking a guardianship for another client, which the lawyer had done
here).

The ACTEC Commentaries take a different approach. Just as it introduces the
strange concept of the "dormant” attorney-client relationship (which appears nowhere in
the ethics rules or the Restatement), the ACTEC Commentaries also recognize a
strange lingering attorney-client relationship between a lawyer and a now-impaired
client whom the lawyer had earlier represented.

A lawyer who represented a client before the client suffered
diminished capacity may be considered to continue to
represent the client after a fiduciary has been appointed for
the person. Although incapacity may prevent a person with
diminished capacity from entering into a contract or other
legal relationship, the lawyer who represented the person
with diminished capacity at a time when the person was
competent may appropriately continue to meet with and
counsel him or her. Whether the person with diminished
capacity is characterized as a client or a former client, the
client's lawyer acting as counsel for the fiduciary owes some
continuing duties to him or her. . . . If the lawyer represents
the person with diminished capacity and not the fiduciary,
and is aware that the fiduciary is improperly acting adversely
to the person's interests, the lawyer has an obligation to
disclose, to prevent or to rectify the fiduciary's misconduct.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.14, at 133 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphases added).
In fact, the ACTEC Commentaries allow a lawyer in that circumstance to
consider the impaired client's wishes even if they conflict with the fiduciary's decision.
A conflict of interest may arise if the lawyer for a fiduciary is
asked by the fiduciary to take action that is contrary either to

the previously expressed wishes of the person with
diminished capacity or to the best interests of such person,
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as the lawyer believes those interests to be. The lawyer
should give appropriate consideration to the currently or

previously expressed wishes of a person with diminished
capacity.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.14, at 133 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf.
Thus, the ACTEC Commentaries recognize a lawyer's continuing obligation to

protect the client's interests even after the client has become impaired. This contrasts

with the ABA Model Rules and the Restatement, which tend to provide sole power to

the fiduciary appointed by a court to act for the impaired client.

Best Anhswer

The best answer to this hypothetical is MAYBE.

N 8/12
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Limiting Liability to Trust and Estate Clients

Hypothetical 28

Although you have earned many hundreds of thousands of dollars in fees from
one particularly troublesome client, you have always been very wary that the client
might one day turn on you. You have also found her family to be equally difficult. Your
client has just asked you to prepare what almost certainly will be her final estate
planning documents (she is quite frail), and also wants you to act as her executor. You
frankly worry that your client or her family will question your work in both capacities.

@) May you enter into a retainer agreement that limits your liability to your estate
planning client to return of the fees that she has paid?
MAYBE
(b) May the estate planning documents limit your liability as executor to return of the
fees that you earn in that role?

MAYBE

Analysis
As fiduciaries, lawyers may only occasionally (and under certain restrictions) limit
their liability to their clients.
(@) The ABA and many state bars have retreated from what was once a strict
prohibition on limiting liability to clients in advance of the work.
Under the current ABA Model Rules,
[a] lawyer shall not . . . make an agreement prospectively

limiting the lawyer's liability to a client for malpractice unless
the client is independently represented in making the

agreement.
ABA Model Rule 1.8(h)(1) (emphasis added).

Interestingly, the Restatement still takes a very strict approach prohibiting such

prospective limitations of liability.
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For purposes of professional discipline, a lawyer may not:
(a) make an agreement prospectively limiting the lawyer's
liability to a client for malpractice.

Restatement (Third) of Law Governing Lawyers § 54(4) (2000).

To emphasize the point, the Restatement elsewhere indicates that

[a]n agreement prospectively limiting a lawyer's liability to a
client for malpractice is unenforceable.

Id. 8 54(2). Comment b explains the Restatement's approach.
An agreement prospectively limiting a lawyer's liability to a
client . . . is unenforceable and renders the lawyer subject to
professional discipline. The rule derives from the lawyer
codes, but has broader application. Such an agreement is
against public policy because it tends to undermine
competent and diligent legal representation. Also, many
clients are unable to evaluate the desirability of such an

agreement before a dispute has arisen or while they are
represented by the lawyer seeking the agreement.

Id. 8 54 cmt. b.

Given this stark contrast between the ABA Model Rules and the Restatement, it
should come as no surprise that not every state follows the liberal ABA Model Rule
approach. For instance, Virginia follows a more traditional approach, which prohibits all
outside lawyers from limiting their liability in any fashion. See, e.q., Va. Rule 1.8(h) ("[a]
lawyer shall not make an agreement prospectively limiting the lawyer's liability to a client
for malpractice, except that a lawyer may make such an agreement with a client of
which the lawyer is an employee as long as the client is independently represented in
making the agreement").

The Texas Bar dealt with a related issue.

e Texas LEO 581 (4/2008) ("Under the Texas Disciplinary Rules of Professional

Conduct, a lawyer-client engagement letter may include a provision under
which the client agrees to pay the defense expenses incurred by the lawyer in
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the event of a joinder of the lawyer as a defendant in the client's litigation
provided that (1) the agreement does not prospectively limit in any way the
lawyer's liability to the client for malpractice and (2) the obligation for payment
of the lawyer's legal defense fees and the obligation to pay the fees billed by
the lawyer for his work do not taken together constitute a compensation
arrangement that would be unconscionable within the meaning of Rule
1.04(a).").

A Texas state court also dealt with a number of interesting issues involving

claims against the former law firm of Keck, Mahin & Cate. In National Union Fire

Insurance Co. v. Keck, Mahin & Cate, No. 14-03-00747-CV, 2004 Tex. App. LEXIS

11163 (Tex. App. Dec. 14, 2004), the court analyzed a release of Keck's liability.
Among other things, the court analyzed a prospective limitation on liability while
covering only past conduct.

While it is true the release covers past conduct, the
disciplinary rule does not speak in terms of conduct. Rather,
it speaks in terms of liability. We find the release between
KMC [the law firm] and Grenada is an agreement to
prospectively limit KMC's malpractice liability because it
seeks to limit liability that had not yet accrued.

Id. at *19.

Because the client was not independently represented, the prospective limitation
violated the Texas Ethics Rules. The court then addressed whether the ethics violation
invalidated the release -- finding that it did not.

However, a violation of Rule 1.08(g) does not automatically
render the release invalid . . . because violating Rule 1.08(g)
does not invalidate the release as a matter of law, we

overrule National Union's first issue.

Id. at *21-22. The court therefore enforced the release despite the ethics violation.
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Thus, the ABA Model Rules allow lawyers to limit in advance their liability to their
clients, but only under certain very limited circumstances. The Restatement takes even

a narrower view. Restatement (Third) of Law Governing Lawyers 8§ 54(4) (2000).

(b)  The situation becomes more complicated if the lawyer does not act in a
representational capacity.

Some ethics rules (such as those in ABA Model Rule 8.4) apply to a lawyer
acting in any capacity. On the other hand, other rules apply to lawyers only when they
represent clients. The reference in ABA Model Rule 1.8(h) to a "client” seems to
indicate that the restrictions on limiting liability apply only in a lawyer-client relationship,
not when the lawyer is providing other nonlawyer services.

The ACTEC Commentaries address this issue.

Under some circumstances and at the client's request, a
lawyer may properly include an exculpatory provision in a
document drafted by the lawyer for the client that appoints
the lawyer to a fiduciary office. (An exculpatory provision is
one that exonerates a fiduciary from liability for certain acts
and omissions affecting the fiduciary estate.) The lawyer
ordinarily should not include an exculpatory clause without
the informed consent of an unrelated client. An exculpatory
clause is often desired by a client who wishes to appoint an
individual nonprofessional or family member as fiduciary.

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct, Commentary on MRPC 1.8, at 112-13 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf
(emphasis added).

Because the ABA Model Rules and the Restatement do not explicitly analyze this
situation, lawyers would be wise to research the applicable ethics rules in the pertinent

state.
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Best Anhswer

The best answer to (a) is MAYBE; the best answer to (b) is MAYBE.

N 8/12
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Selling Law-Related Services

Hypothetical 29

You attended law school after a decade-long career as a financial planner. Now
that you are starting your law practice, you wonder if you can provide financial planning
advice to clients retaining you to prepare their estate planning documents.

May you provide financial planning advice to your estate planning clients?

YES

Analysis

Determining whether a lawyer may ethically sell non-legal services to clients

involves a number of issues.

General Principles

Lawyers wishing to sell non-legal services to their clients must confront at least
three potentially difficult situations.

First, lawyers face an inherent conflict in recommending themselves rather than a
competitor -- a lawyer's fiduciary duty may require the lawyer to recommend that the
client use another service provider better suited to the client's need.

Second, in some situations, the lawyer's duty as an advocate might conflict with
the lawyer's parallel duty that arises in the lawyer's other role. For instance, a
lawyer/accountant might face internally inconsistent duties when dealing with some
accounting issue.

Third, communications between a client and a lawyer providing non-legal
services might not be (and probably would not be) protected by the attorney-client

privilege -- which only covers communications when the lawyer acts as a legal advisor.

\9990705.15 206



Ethics Issues Facing Trust and Estate Lawyers McGuireWoods LLP
Hypotheticals and Analyses T. Spahn  (5/9/17)
ABA Master

ABA Model Rules

Several years ago, the ABA engaged in a vigorous debate about lawyers selling
non-legal services.*

In what amounted to a precursor to the even more contentious debate about
multidisciplinary practice,? the ABA finally settled on a fairly bland rule governing
lawyers' sale of non-legal services.?

In essence, lawyers providing nonlegal services to clients will be governed by all

of the ethics rules applicable to the lawyers' provision of legal services unless the

1 Historically, the ABA has permitted lawyers to sell non-legal services to their clients. ABA
Informal Op. 1497 (3/1/83) (a lawyer/doctor may practice law and medicine from the same office and
serve the same person as both lawyer and doctor).

2 Undoubtedly prompted by the practice of accounting firms gobbling up European law firms (and
worries that ultimately all American lawyers would end up working for accountants), the ABA established
a Commission on Multidisciplinary Practice to study possible changes in the ethics rules so that lawyers
would partner with (and share their fees with) non-lawyers under certain circumstances.

After many months of hearings, careful deliberations, intense analysis and a wide-ranging effort to obtain
a consensus, the Commission presented its MDP proposal to the ABA House of Delegates on August 10,
1999. The House of Delegates sent the Commission back to the drawing board -- by a vote of 304 to 98.

After nearly a year of re-work and re-analysis, the Commission presented a softened MDP proposal to the
House of Delegates on July 11, 2000. By a vote of 314 to 106, the ABA not only rejected the
Commission's recommendations, it officially disbanded the Commission.

Nearly every state engaged in its own debate about MDPs, with many states (including Virginia) following
essentially the same pattern as the ABA -- state bar elected bodies rejecting recommendations by special
task forces that almost always favored some form of MDPs.

For instance, the Joint Virginia State Bar and Virginia Bar Association Commission on Multidisciplinary
Practice met nearly every month for two years before sending its proposed MDP changes to the Virginia
State Bar Council (the elected body that decides such issues). On June 14, 2002, the Virginia State Bar
Council rejected the recommendation of the Joint Commission by a vote of 60 to 4.

The demise of Arthur Andersen and other Enron-related events seem to have ended the MDP debate for
now.

3 A comment to ABA Model Rule 5.7 provides examples of the non-legal services that lawyers
might provide.

Title insurance, financial planning, accounting, trust services, real estate
counseling, legislative lobbying, economic analysis, social work,
psychological counseling, tax preparation, and patent, medical or
environmental consulting.

ABA Model Rule 5.7 cmt. [9].
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nonlegal services are "distinct from" the legal services, or the lawyer warns the clients
that they will not receive all of those protections that normally accompany a lawyer-
client relationship.

A lawyer shall be subject to the Rules of Professional
Conduct with respect to the provision of law-related
services...if the law-related services are provided: (1) by the
lawyer in circumstances that are not distinct from the
lawyer's provision of legal services to clients; or (2) in other
circumstances by an entity controlled by the lawyer
individually or with others if the lawyer fails to take
reasonable measures to assure that a person obtaining the
law-related services knows that the services are not legal
services and that the protections of the client-lawyer
relationship do not exist;

The term "law-related services" denotes services that might
reasonably be performed in conjunction with and in
substance are related to the provision of legal services, and
that are not prohibited as unauthorized practice of law when
provided by a nonlawyer.

ABA Model Rule 5.7.
A comment to ABA Model Rule 5.7 confirms that the rule
applies to the provision of law-related services by a lawyer
even when the lawyer does not provide any legal services to
the person for whom the law-related services are performed

and whether the law-related services are performed through
a law firm or a separate entity.

ABA Model Rule 5.7 cmt. [2].

Comment [8] requires that lawyers providing such non-legal services through a
separate entity assure that "nonlawyer employees in the distinct entity that the lawyer
controls compl[y] in all respects with the Rules of Professional Conduct.” ABA Model

Rule 5.7 cmt. [8].
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Thus, lawyers cannot avoid the ethics rules if they sell non-legal services to their
clients in connection with legal services, or if the lawyer has not carefully explained the
inapplicability of the conflicts rules.

Elsewhere, the ABA Model Rules warn that

a lawyer may not allow related business interests to affect
representation, for example, by referring clients to an
enterprise in which the lawyer has an undisclosed financial
interest.

ABA Model Rule 1.7 cmt. [10].
In a 2004 legal ethics opinion, the ABA dealt with lawyers posting bail bond for
their clients -- declining to adopt a per se prohibition, but warning lawyers to be careful

when doing so.

e ABA LEO 432 (1/14/04) (although some states totally prohibit lawyers from
posting bail bonds for their clients, such conduct is sometimes permissible as
long as clients consent after full disclosure; lawyer should recognize that: (1)
there is a possibility of conflicts because someone posting a bail bond has a
financial incentive to apprehend a fugitive client or otherwise assure that the
client appears in court; (2) some states consider the posting of bail bonds a
form of impermissible financial assistance to a client; and (3) obtaining the
necessary consent from a client would be extremely difficult if the client is
incarcerated; posting such bail bonds is more likely to be permissible if there
is an immaterial amount of money at stake, or if there is a family or friendship
relationship between the lawyer and client).

Restatement

The Restatement acknowledges that lawyers can conduct ancillary businesses.

Ancillary business activities of lawyers can be conducted
consistent with the Section and with other applicable
requirements. A lawyer may, for example, operate a real-
estate agency, insurance agency, title-insurance company,
consulting enterprise, or similar business, along with a law
practice. So long as each enterprise bills separately and so
long as the ancillary enterprise does not engage in the
practice of law, involvement of both the lawyer's law practice
and the lawyer's ancillary business enterprise in the same
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matter does not constitute impermissible fee-splitting with a
nonlawyer, even if nonlawyers have ownership interests or
exercise management powers in the ancillary enterprise.

Restatement (Third) of Law Governing Lawyers 8 10 cmt. g (2000).

Not surprisingly, the Restatement then warns lawyers that they must be very
careful when doing so, and also mandates various disclosures.

However, a lawyer's dual practice of law and the
ancillary enterprise must be conducted in accordance with
applicable legal restrictions, including those of the lawyer
codes. Among other things, the lawyer's self-interest in
promoting the enterprise must not distort the lawyer's
judgment in the provision of legal services to a client,
including in making recommendations of the lawyer's own
ancillary service. To avoid misleading the client, a lawyer
must reveal the lawyer's interest in the ancillary enterprise
when it should be reasonably apparent that the client would
wish to or should assess that information in determining
whether to engage the services of the other business. The
lawyer must also, of course, avoid representing a client (or
do so only with informed client consent) in a matter in which
the ancillary enterprise has an adverse interest of such a
kind that it would materially and adversely affect the lawyers'
representation of the client . ... The lawyer must also
disclose to the client, unless the client is already sufficiently
aware, that the client will not have a client-lawyer
relationship with the ancillary business and the significance
of that fact. Other disclosures may be required in the course
of the matter. For example, when circumstances indicate
the need to do so to protect an important interest of the
client, the lawyer must disclose to the client that the client's
communications with personnel of the ancillary enterprise --
unlike communications with personnel in the lawyer's law
office . . . -- are not protected under the attorney-client
privilege. If relevant, the lawyer should also disclose to the
client that the ancillary business is not subject to conflict-of-
interest rules . . . similar to those applicable to law practice.
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Finally, the Restatement mirrors ABA Model Rule 5.7 in advising lawyers that
they might well be governed by all of the ethics rules applicable to the provision of legal
services.

A lawyer's provision of services to a client through an
ancillary business may in some circumstances constitute the
rendition of legal services under an applicable lawyer code.
As a consequence, the possibly more stringent requirements
of the code may control the provision of the ancillary
services, such as with respect to the reasonableness of fee
charges . . . or confidentiality obligations . .. . When those
services are distinct and the client understands the
significance of the distinction, the ancillary service should not
be considered as the rendition of legal services. When
those conditions are not met, the lawyer is subject to the
lawyer code with respect to all services provided. Whether
the services are distinct depends on the client's reasonably
apparent understanding concerning such considerations as
the nature of the respective ancillary-business and legal
services, the physical location at which the services are
provided, and the identities and affiliations of lawyer and
nonlawyer personnel working on the matter.

Thus, the Restatement takes the same essentially liberal approach as the ABA

Model Rules.

State Bars' Approach

Despite these inherent difficulties, state bars generally have accepted the notion
of lawyers selling non-legal services to their clients.

For instance, the Virginia Bar has repeatedly dealt with this issue. In a
surprisingly large number of legal ethics opinions, the Virginia Bar has allowed lawyers

to act in the following roles in providing non-legal services to their law clients:
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consultant;* certified public accountant;® stockbroker;® insurance salesperson;’ real
estate salesperson;? title insurance seller;® mediator;° registered agent!! escheater;*?

escrow agent;*2 financial planner.*

4 Virginia LEO 1658 (12/6/95) (a law firm may establish a non-legal consulting firm (to provide
human resource advice) and share common directors, use similar logos and letterheads, share overhead
expenses (such as secretarial support, library resources and lobby space), engage in joint marketing and
refer clients to each other, as long as: the public would not be confused by any advertising; the joint
marketing does not result in any misperceptions; the firms avoid sharing any confidential client
information; the firms do not split fees or pay one another a referral fee; the firms advise their clients of
other available referral options; the firms adopt "adequate conflicts screening procedures”; any lawyers
involved in the consulting firm "comply at all times with applicable rules of the Code of Professional
Responsibility, whether or not the attorney is acting in a professional capacity as a lawyer"); Virginia LEO
1318 (2/1/90) (a lawyer may practice law and operate a consulting firm out of the same office as long as
the activities are kept separate and clients consent after full disclosure; the lawyer may send out one hill
for both services as long as the bill fully discloses the separate services).

5 Virginia LEO 1163 (11/16/88) (a lawyer who is also a CPA may perform both legal and
accounting services as long as the client consents after full disclosure).

6 Virginia LEO 430 (10/16/81) (a lawyer/stockbroker may send out announcements describing both
roles, but must advise clients that the attorney-client privilege would not cover communications if the
lawyer is acting as a stockbroker).

7 Virginia LEO 1754 (5/17/01) (a lawyer who also sells insurance may recommend that a legal
client purchase insurance from the lawyer, with the lawyer receiving part of the commission on the sale of
the insurance policy, as long as there is full disclosure and consent (under Rule 1.8) and the lawyer's
judgment is not affected by the conflict); Virginia LEO 1612 (9/21/94) (a lawyer who also sells insurance
may represent plaintiffs against insurance companies or their insureds for which the lawyer has written
insurance policies, as long as the client consents; in fact, the lawyer may pursue such cases even if the
lawyer wrote the policy for the defendant insured; [the Bar did not discuss the possibility that as an
insurance agent the lawyer might have acquired confidential information about the defendant]); Virginia
LEO 1311 (11/21/89) (a lawyer wishes to sell insurance to other law firms representing a client's
adversaries; the clients must consent to this arrangement); Virginia LEO 869 (12/19/86) (a lawyer
employed by a law firm may also be employed as a part-time life insurance agent).

8 Virginia LEO 1131 (9/1988) (a law firm may invest in a realty corporation and continue to
represent clients of the corporation if the clients consent after full disclosure); Virginia LEO 627 (11/13/84)
(a lawyer who is a full time real estate broker may represent the broker but may not represent other
parties to the transaction).

9 Virginia LEO 1152 (11/16/88) (a lawyer may arrange for title insurance for a client through a
company of which the lawyer is part owner, as long as the client consents). [This LEO was further
explained in LEO 1564.]; Virginia LEO 1097 (7/11/88) (a lawyer may issue title binders on behalf of a
client as long as the client consents after full disclosure); Virginia LEO 1072 (5/31/88) (a lawyer may
obtain title insurance for clients through a company in which the lawyer has an interest as long as the
client consents after full disclosure. [This LEO was further explained in LEO 1564.]).

10 Virginia LEO 1759 (2/4/02) (a lawyer who owns a mediation company is "of counsel” to a law firm
in which his/her spouse is a partner; after mediation of a domestic dispute, one of the parties asks an
associate in the law firm to file for divorce on behalf of that party; the Bar holds that lawyers/mediators
may not represent either party after they handle a mediation, even with the clients' consent (overruling
earlier LEOs 1684, 590, 544 and 511); because this specific disqualification applies only to the
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Other states take a similarly broad approach.

e North Carolina LEO 2001-9 (10/19/01) (holding that a lawyer may recommend
the purchase of financial products from a client of the lawyer, but may not
receive a commission for the sale of such products; "Rule 1.8(b), however,
does not prevent an attorney from providing law-related services to a legal
client, so long as the attorney fully discloses his self-interest in the referral
and the referral is in the best interest of the client. 2000 Formal Ethics
Opinion 9 was not intended and does not create an exception to Rule 1.8(b).
That opinion allows an attorney to provide accounting services to his legal
clients. Nothing in the opinion specifically permits an attorney/CPA, who
holds an appropriate license, to sell securities or other products to a client
and profit from the sale. An attorney may, however, provide accounting,
financial planning, or other law-related services to a client and charge a fee
for rendering those services. An attorney may also provide financial products
to the client, but may not profit from the sale of those products by charging
either an additional fee or a commission.").

e North Carolina LEO 2000-9 (1/18/01) (analyzing the following question about
a lawyer who also acts as a CPA: "Attorney may decide to join an existing
accounting practice as a CPA. If so, may Attorney operate a separate legal
practice within his office in the accounting firm?"; answering as follows: "Yes,

lawyer/mediator, an associate in the firm would not be disqualified based on the mediator's
disqualification; however, the lawyer/mediator's duty of confidentiality arising from the mediation also
disqualifies that lawyer, and is imputed to the firm to which the lawyer/mediator is "of counsel" (although
client consent can cure this conflict); if there were no connection between the lawyer/mediator and the
law firm, lawyers practicing in the firm would not be disqualified from representing the party in the divorce
as a result of the spousal relationship to the mediator); Virginia LEO 1368 (12/12/90) (lawyers may be
shareholders of a corporation providing mediation and arbitration services, but the lawyers must comply
with the ethics code).

1 Virginia LEO 961 (9/3/87) (a lawyer representing a client sued by a construction company for
which the lawyer formerly did legal work and for which the lawyer continues to serve as registered agent
may continue the representation but must first resign as registered agent (citing "an appearance of
impropriety").

12 Virginia LEO 863 (4/1/87) (a lawyer who has acted as an escheator may not later represent a
party in litigation over property sold in the estate sale, because there is a "strong possibility" that the
lawyer would be a witness).

13 Virginia LEO 1482 (10/19/92) (acting as a lawyer and escrow agent is not per se unethical);
Virginia LEO 466 (9/20/82) (a lawyer serving as escrow agent may receive the income from investments
made as payment for services as escrow agent, as long as the client consents); Virginia LEO 372
(5/15/80) (a lawyer representing a purchaser in a real estate transaction may act as joint escrow agent if
the purchaser and seller consent).

14 Virginia LEO 563 (4/10/84) (as long as the client consents, a lawyer acting as a financial adviser
may receive a fee from the third party who markets the investments); Virginia LEO 473 (9/20/82) (a
lawyer having a relationship with a finance company may refer a client to the company, but only after full
disclosure; the lawyer may not refer the debtor to the company if the lawyer represented the creditor).
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this arrangement is not distinct from the arrangement allowed in RPC 201 in
which a lawyer/real estate agent operated a separate law practice within the
offices of a real estate brokerage. Nevertheless, such an arrangement
presents serious obstacles to the fulfillment of a lawyer's professional
responsibility. Preserving the confidentiality of client information and records
is virtually impossible in such a setting. Client information must be isolated
and concealed from all of the employees of the CPA firm. See Rule 1.6. In
addition, Attorney must avoid conflicts of interest between the interests of his
legal clients and the interests of the clients of the CPA firm. See Rules 1.7
and 1.9. There may be no sharing of legal fees with the CPA firm in violation
of Rule 5.4(a) which prohibits a lawyer from sharing legal fees with a non-
lawyer. Finally, Attorney must maintain a separate trust account for the funds
of his law clients pursuant to Rule 1.15 et seq."; also analyzing the question of
whether the lawyer may "offer legal services to his accounting clients and vice
versa"; answering as follows: "Yes, if there is full disclosure of the lawyer's
self-interest in making the referral and Attorney reasonably believes that he is
exercising independent professional judgment on behalf of his legal clients in
making such a referral. However, direct solicitation of legal clients is
prohibited under Rule 7.3 although it may be permitted by the regulations for
certified public accountants. Rule 7.3(a) does permit a lawyer to engage in
in-person or telephone solicitation of professional employment if the lawyer
has a 'prior professional relationship' with a prospective client. If a prior
professional relationship was established with a client of the accounting firm,
Attorney may call or visit that person to solicit legal business."; also holding
that the lawyer may share a telephone number with the accounting firm with
whom the lawyer also works).

New York LEO 731 (7/27/00) (allowing lawyers to engage in businesses other
than the practice of law, as long as they do not violate any ethical or legal
rules; concluding, however, that a lawyer may not compensate employees for
soliciting clients to engage the services of a title insurance agency in which
the lawyer has an ownership interest).

Maryland LEO 98-15 (1998) (allowing lawyers to own ancillary businesses, as
long as the lawyers comply with their ethical obligations, and there is full
disclosure to and consent by the client).

Philadelphia LEO 97-11 (10/1997) (allowing lawyers to own businesses
providing non-legal services, as long as there is disclosure to clients and
informed consent).

Florida LEO 94-6 (4/30/95) (allowing a law firm to operate an ancillary
business within the firm, as long as it conforms with all of the ethics Rules,
does not give non-lawyers any ownership interest in the law firm, follows all of
the advertising rules governing lawyers and does not use a trade name that is
different from the name under which the law firm practices).
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e Florida LEO 94-6 (4/30/95) ("A law firm may operate a mediation department
within the firm. The mediation practice must be conducted in conformity with
the Rules of Professional Conduct. Consequently, nonlawyers employed by
the firm's mediation department may not have an ownership interest in the
firm or its mediation department, the attorney advertising rules will apply to
any advertising by the mediation department, and the mediation department
may not use a proposed trade nhame because that trade name is not the
name under which the firm practices.").

e lllinois LEO 92-5 (10/23/92) (permitting a lawyer to affiliate with a non-lawyer
mediator in a mediation business, as long as the lawyer complies with
applicable ethics rules; "There is no prohibition against lawyer engaging in
divorce mediation business with a non-lawyer and operating the business
from the law office where lawyer does not represent either party in the
underlying divorce.").

e Florida LEO 88-15 (10/1/88) (allowing lawyers to practice law and engage in
another profession from the same office, as long as the lawyer preserves
client confidences, refrains from prohibited solicitation and does not
impermissibly share legal fees).

e Florida LEO 79-3 (1979) (recognizing that in 1979 Florida eliminated an
earlier prohibition on a lawyer practicing law and engaging in another
profession from the same office).

Other legal ethics opinions take a more stringent approach.

Among other things, some courts and bars have expressed concern about

lawyers' preservation of client confidences, sharing fees with nonlawyers or violating the
prohibition on providing a benefit to a third party in return for that third party's

recommendation of the lawyer.

e Florida Bar v. Glueck, 985 So. 2d 1052 (Fla. 2008) (disbarring a lawyer for
creating a joint business with an immigration consulting firm, which involved
sharing offices and an employee; noting that the lawyer had not kept separate
track of money paid to him and to the consulting firm).

e New Jersey LEO 688 (3/13/00) (holding that the ethics rules prohibited a law
firm from establishing a separate limited liability company to provide title
reports for the firm's foreclosure clients; citing a number of its earlier decisions
prohibiting lawyers "who owned controlling interests in title companies, or title
abstract companies which act as agents for title companies, from referring
clients to those companies.”; explaining that earlier decisions "are grounded
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in the premise that there is an inherent conflict between the title insurer and
the real estate purchaser. On the one hand, the title insurer seeks to limit its
liability, while on the other, the purchaser would want to expand it."; finding
that general prohibition inapplicable because the proposed arrangement did
not involve the purchase of title insurance; nevertheless barring the proposed
arrangement -- relying on more general principles; citing an earlier opinion in
which it labeled "inherently coercive™ any arrangement in which a lawyer
refers clients to another service provider owned by the client; noting that in an
earlier opinion, the Bar imposed several disclosure consent requirements,
and warned that lawyers must keep their law practice totally separate from
such other service-providing subsidiaries; analyzing how these principles
applied to the proposed ownership of a title abstract company by the lawyers
making the inquiry, indicating that it had "serious doubt" that the arrangement
would satisfy the "requirement of a physically distinct location” for the
subsidiary (the inquiry indicated that the title abstract company "would have
office space within the law firm's offices, although it would have a separate
sign to identify it"; raising what the Bar called the "more serious concern” that
the title abstract company intended to limit its liability to $1,000 for each
report; noting that there apparently would be no title insurance in the
proposed arrangement, explaining that "by interposing a separate entity and
expressed disclaimer, the attorney swill [sic] have facially limited the liability
they might have otherwise had to their clients, if they had performed the same
services as part of their law practice."; refusing to allow the arrangement
because of the "confusion in the minds of their clients" caused by the
"similarity of the services performed and proximity of their offices" --
compounded by the limitation on liability).

New York LEO 711 (1/7/98) ("[W]e conclude that a lawyer is categorically
forbidden from selling long-term care insurance to clients whom the lawyer
represents in estate planning. For purposes of our analysis, long-term care
insurance has many of the same characteristics as life insurance (e.g., a wide
array of insurance products sold by various companies at different prices, and
threshold questions of whether long-term care insurance products are the
most appropriate or economical way to satisfy the client's needs).
Furthermore, when a lawyer advises a client in estate-planning matters,
central objects of the representation include how best to satisfy the financial
needs of the client and of those for whom the client wishes to or is obliged to
provide; how to conserve the client's assets in the event of various
contingencies; and how to provide for various health-related contingencies
(such as by means of a health care proxy or living will). Thus, advice about
the purchase of long-term care insurance is not likely to be 'merely tangential’
to the representation, but central to it. This conflict cannot be cured by
disclosure and client consent.").
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Utah LEO 146A1 (4/28/95) ("A lawyer who is employed for an insurance firm
or who works as an insurance agent is restricted from soliciting legal services
from insurance customers under Rule 7.3.").

South Carolina LEO 93-05 (1993) ("A law firm that provides legal services to
retirement plans may own interest in and refer clients to an ancillary business
that provides services to retirement plans if the services provided do not
constitute the unauthorized practice of law and the law firm complies with the
provisions of Rules 1.7 and 1.8. If the services rendered by the business
entity constitute the unauthorized practice of law, the attorneys or law firm
may not assist that unauthorized law practice by referring clients to the entity.
A lawyer may not give anything of value in return for a referral for legal
services. Therefore, a law firm that provides value to an ancillary business
entity and its employees in the form of capital, management, advice,
employee compensation and client referrals may not enter into an agreement
providing referrals for legal services from the ancillary business. ... In the
present situation, a law firm proposes to help organize and participate in an
ancillary business that will provide referrals to the law firm for legal services.
The law firm's role in providing capital for the ancillary business, management
advice, compensation to the business' employees, and referrals to the
business constitute value to the ancillary business in return, in part, for
referrals to the law firm. The proposed relationship therefore violates Rule
7.2(c).").

The trend clearly has been in favor of allowing lawyers to provide law-related

services, as long as the lawyers comply with basic ethics rules and the more specific

rules governing such a scenario.

Best Answer

The best answer to this hypothetical is YES.
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Agreement to Maintain the Confidentiality of Certain Trust
and Estate Techniques

Hypothetical 30

As one of your city's best-known estate planning lawyers, you frequently receive
visits, emails or telephone calls from accountants offering their services. You just
received a call from an accountant who claims to have developed an estate planning
strategy that she indicates could save your clients large amounts of money -- but which
the accountant says she will not share with you unless you agree to keep it confidential.

May you agree to keep confidential an estate planning strategy that you learn from an
accountant?

MAYBE

Analysis

Although the decline in the number of secret "tax shelter” plans (some of which
proved to be illegal) probably has diminished the number of times this scenario presents
itself, lawyers sometimes confront this issue.

This issue raises tricky confidentiality and liability issues for lawyers. Because
lawyers must maintain the confidentiality of any information belonging to the client
(which includes virtually all information the lawyer acquires while representing the
client), there would seem to be nothing wrong with a lawyer simply confirming by
contract that the client owns such confidential information about estate planning ideas.

On the other hand, a lawyer may not contractually bind himself or herself not to

use legal knowledge acquired while representing a client. Similarly, a client cannot

insist that a lawyer not use (on behalf of other clients) some ideas that a lawyer has
developed while representing the client -- or else a lawyer could only represent one

client in the course of a career.
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Of course, in the case of a non-client such as an accountant, lawyers must weigh
the fiduciary and ethical duties to the client against the contractual duties (if agreed to)
to the non-client.

In addition to these confidentiality issues, lawyers should be very wary of such
confidentiality agreements. Accountants and other financial advisors hoping to keep
their ideas secret and proprietary might be engaging in some questionable tactics, and
might be using the contractual confidentiality agreement to prevent IRS or other
scrutiny.

The ACTEC Commentaries indicate that lawyers "generally” should not agree to
keep such strategies confidential.

A lawyer generally should not sign a confidentiality
agreement that bars the lawyer from disclosing to the
lawyer's other current and future clients the details of an
estate planning strateqy developed by a third party for the
benefit of a lawyer's client. As stated in Ill. Op. 00-01, a
lawyer who signs such a confidentiality agreement creates
an impermissible conflict with the lawyer's other clients who
might benefit from the information learned in the course of
representing this client. "In the case at hand, the Lawyer's
own interests in honoring the Confidentiality Agreement
would 'materially limit' [the Lawyer's] responsibilities to
Clients B, C and D because Lawyer would be prohibited
from providing beneficial tax information to Clients B, C and
D."

American College of Trust & Estate Counsel, Commentaries on the Model Rules of

Professional Conduct Commentary on MRPC 1.7, at 96 (4th ed. 2006),

http://www.actec.org/Documents/misc/ACTEC_Commentaries_4th_02_14 06.pdf

(emphasis added).
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Best Anhswer

The best answer to this hypothetical is MAYBE.

N 8/12
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File Ownership

Hypothetical 31

You represented a local car dealer in all of her estate planning work until she
fired you. The client fully paid all of your bills, but hinted that she might sue your firm for
malpractice. Your former client has now demanded a copy of your entire file. Your
partners are urging you to at least bill the former client for making a copy of the
materials if you are obligated to send them to her.

(@) Must you give your former client the file?

YES PROBABLY

(b) May you bill the former client for copying the file?

YES

(c) May you retain a copy of the file over your former client's objections?

YES

Analysis

Lawyers face a number of ethics issues involving the file they create while

representing clients.

Introduction

State bars generally permit lawyers to essentially retain all of their files in
electronic form -- as long as that way of maintaining the files does not prevent lawyers
from complying with all of the applicable ethics rules.

e N.Y. City LEO 2008-1 (7/2008) ("With respect to the electronic documents
that the lawyer retains, the lawyer is not under an ethical obligation to
organize those documents in any particular manner, or to store those
documents in any particular storage medium, so long as the lawyer ensures
that the manner of organization and storage does not (a) detract from the
competence of the representation or (b) result in the loss of documents that
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the client may later need and may reasonably expect the lawyer to preserve.
To those ends, electronic documents other than e-mails present less difficulty
because they are frequently stored in document management systems in
which they are typically coded with several identifying characteristics, making
it easier to locate and assemble them later. E-mails raise more difficult
organizational and storage issues. Some e-mail systems automatically delete
e-mails after a period of time, so the lawyer must take affirmative steps to
preserve those e-mails that the lawyer decides to save. In addition, e-mails
generally are not coded, or otherwise organized, to facilitate their later
retrieval. Thus, a practice with much to commend it is to organize saved e-
mails to facilitate their later retrieval, for example, by coding them or saving
them to dedicated electronic files. Otherwise, it may be exceedingly difficult
and expensive for the lawyer to retrieve those e-mails, and, as discussed in
the Opinion, the lawyer must charge the client for retrieval costs that could
reasonably have been avoided. In New York, a client has a presumptive right
to the lawyer's entire file in connection with a representation, subject to
narrow exceptions. The lawyer may charge the client a reasonable fee,
based on the lawyer's customary schedule, for gathering and producing
electronic documents. That fee may reflect the reasonable costs of retrieving
electronic documents from their storage media and reviewing those
documents to determine the client's right of access. It is prudent for lawyer
and client to discuss the retention, storage, and retrieval of electronic
documents at the outset of the engagement and to consider memorializing
their agreement in a retention letter.").

California LEO 2007-174 (2007) ("An attorney is ethically obligated, upon
termination of employment, promptly to release to a client, at the client's
request: (1) an electronic version of e-mail correspondence, because such
items come within a category subject to release; (2) an electronic version of
the pleadings, because such items . . . come within a category subject to
release; (3) an electronic version of discovery requests and responses,
because such items are subject to release as reasonably necessary to the
client's representation; (4) an electronic deposition and exhibit database,
because such an item itself contains items that come within categories
subject to release; and (5) an electronic version of transactional documents,
because such items are subject to release as reasonably necessary to the
client's representation. The attorney's ethical obligation to release any
electronic items, however, does not require the attorney to create such items
if they do not exist or to change the application (e.g., from Word (.doc) to
WordPerfect (.wpd)) if they do exist. Prior to release, the attorney is ethically
obligated to take reasonable steps to strip from each of these electronic items
any metadata reflecting confidential information belonging to any other
client.").

Arizona LEO 07-02 (6/2007) ("In appropriate cases, a lawyer may keep
current and closed client files as electronic images in an attempt to maintain a
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paperless law practice or to more economically store files. After digitizing
paper documents, a lawyer may not, without client consent, destroy original
paper documents that belong to or were obtained from the client. After
digitizing paper documents, a lawyer may destroy copies of paper documents
that were obtained from the client unless the lawyer has reason to know that
the client wants the lawyer to retain them. A lawyer has the discretion to
decide whether to maintain the balance of the file solely as electronic images
and destroy the paper documents.").

Florida LEO 06-1 (4/10/06) ("Lawyers may, but are not required to, store files
electronically unless: a statute or rule requires retention of an original
document, the original document is the property of the client, or destruction of
a paper document adversely affects the client's interests. Files stored
electronically must be readily reproducible and protected from inadvertent
modification, degradation or destruction.").

New Hampshire LEO 2005-06/3 (1/2006) ("Therefore, if a client requests a
copy of her file, the firm has an obligation to provide all files pertinent to
representation of that client, regardless of the burden that it might impose
upon the firm to do so. ... That burden can be managed, in any event,
through computer word search functions or other means that are routinely
used for discovery or other purposes. As in discovery-related matters, it is
incumbent upon the firm to manage its electronic and other files in a way that
will allow for release of a file to a client without releasing other information
that might harm a third party.").

North Carolina LEO 2002-5 (10/18/02) ("If a lawyer determines that an e-mail
communication (whether in electronic format or hard copy) should be retained
as a part of a client's file, at the time of the termination of the representation,
the lawyer should provide the client with a copy of the retained e-mail
communication, together with the other documents in the client's file, subject
to the limitations set forth in CPR 3."; "Rule 1.16(d) requires the lawyer to take
'reasonably practicable' steps to protect the interests of the client upon
termination. In light of the widespread availability of computers, this standard
is met if Attorney provides Client with a computer disk containing the retained
e-mail communications or otherwise transmits them to Client in an electronic
format.").

North Carolina RPC 234 (10/18/96) (holding that a lawyer can store clients
files in electronic form; also noting that an earlier opinion required a lawyer to
retain inactive client files for six years).

New York LEO 680 (1/10/96) ("[A]ny lawyer who chooses to transfer existing
paper records to computer images must insure that all required copies are in
fact transferred before any paper records are disposed of; the lawyer who
fails to do so acts at the peril of engaging in spoliation, and will be at risk to
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suffer the severe consequences of such conduct. DR 9-102(1) (failure to
maintain and produce records as specified by disciplinary rules subjects
lawyer to discipline)."; "Records required to be maintained by the Code in the
form of 'copies’ may be stored by reliable electronic means, as noted above,
and records that are initially created by electronic means may be retained in
that form, but other records that are specifically described by the Code must
be retained in their original format.").

Some bars have also wrestled with the length of time that a lawyer should keep a

file after a matter has closed.

\9990705.15

Cruz v. Dollar Tree Stores, Inc., Case No. 07-04012-SC, 2012 U.S. Dist.
LEXIS 68685, at *3, *6 (N.D. Cal. May 16, 2012) ("Rule 4-100(B)(3) requires
an attorney to retain a complete record of all client funds and other properties
coming into the possession of the attorney for at least five years after the
conclusion of a litigation." (emphasis added); "Rule 4-100 deals primarily with
preserving the identity of funds and other property held in trust for a client.
While the scope of a client's property under Rule 4-100 may have been
expanded to include attorney work product, . . . the Court is aware of no
authority which has further broadened the rule so as to encompass the
confidential information disclosed by an opposing party through discovery.
Indeed, it strains credulity to suggest that another party's confidential
materials become the property of a client when they are produced in
discovery pursuant to a protective order. Further, reading Rule 4-100 so
broadly would hamper the private resolution of discovery disputes. Parties
might be unwilling to stipulate to protective orders or otherwise disclose
confidential documents if they know that those documents could be retained
by opposing counsel indefinitely.").

lllinois LEO 12-06 (1/2012) ("A lawyer must maintain records that identify the
name and last known address of each client, and reflect whether the client's
representation is active or concluded, for an indefinite period of time. A
lawyer must keep complete records of trust account funds and other property
of clients or third parties held by the lawyer and must preserve such records
for at least seven years after termination of the representation. A lawyer must
also maintain all financial records related to the lawyer's practice for not less
than seven years. For other materials, if appropriate steps are taken to return
or preserve actual client property or items with intrinsic value, then it is
generally permissible for a legal services program to dispose of routine case
file materials five years after case closing. Other considerations, such as
administrative expense and the six-year lllinois statute of repose, suggest a
general retention period of most lawyers of at least seven years. Any method
of disposal must protect the confidentiality of client information.” (emphases
added); "There appears to be no consensus on the minimum period for
retention of lawyer file materials no longer needed for a client's
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representation, but at least two other state bar opinions agree that five years
after the conclusion of a matter is a reasonable option. See Arizona Opinion
08-02 (December 2008) and West Virginia 2002-01 (March 2002)."; "Given
that the statute of repose for professional liability claims against lawyers, 735
ILCS 5/13-214.3(c), is six years, retaining files for some reasonable period
beyond six years seems prudent. A general retention period of at least seven
years after termination of the representation would comply with two of the
Supreme Court's three record-keeping rules and keep a lawyer's file available
in the event of a claim.” (emphasis added)).

Missouri LEO 127 (5/19/09) ("Rule 4-1.15(j) requires attorneys to maintain the
file for a period of ten years, or for such other period as agreed upon with the
client. However, no rule or previous opinion addresses the issue of whether
the file may be maintained in electronic form." (emphasis added)).

Arizona LEO 08-02 (12/2008) (holding that a lawyer's file belonged to the
clients and not to the lawyer; indicating that a lawyer determining how long to
maintain a client's files "should consider the general purposes of file retention
stated above along with specific factors articulated in Op. 98-07: the client's
foreseeable interests; the applicable statutes of limitations; the length of the
client's sentence or probation in criminal cases; and the uses of the material
in question to the former client”; noting an earlier Arizona opinion that
recommended indefinite file retention for "'probate or estate matters, homicide
cases, life sentence cases and lifetime probation case.™; "File retention can
be costly due to the volume of cases to be stored and the sheer quantity of
documents comprising each individual file. In an effort to minimize file-
storage costs, lawyers have asked whether they can purge client files of
nonessential or irrelevant documents prior to storage. Because the client is
entitled to the file in its entirety, and not just those portions that the lawyer
deems to be essential or relevant, lawyers should not conduct such a purge
without first consulting the client. The file is for the benefit of the client and
any decisions about which documents to keep and which documents to purge
should focus on the client's future need for the documents and the possibility
of future litigation to protect the interests of the client, not the lawyer's
possible future use for the documents."”; noting that lawyers may intend to
give the entire file to the client upon termination of the representation; holding
that "lawyers should not purge files of documents prior to storage without
notice to the client and permission from the client”; "In the absence of a file-
retention policy, a lawyer must make reasonable efforts to notify the client
prior to destroying the file. If the lawyer is unsuccessful, the lawyer must then
determine whether applicable law requires preserving the file. If the law does
not require further preservation, the lawyer should safequard the client file for
a period of time equal to that under Arizona law for the abandonment of
personal property. . . . After the file may be regarded as abandoned, then the
lawyer must carefully review the file to confirm that no procedural or statutory
requirements obligate the lawyer to retain the file further, that there will be no
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further litigation, and that there is no longer any substantial purpose served in
retaining the file. Given these obligations, creating and implementing a policy
for the retention and destruction may actually decrease the amount of time a
file must otherwise be preserved." (emphasis added)).

lowa LEO 08-02 (3/4/08) ("Unless the lawyer's insurance carrier requires a
longer period of retention: (a) a lawyer's written file destruction policy should
be no shorter than six years after the last legal service was rendered as
evidence by date of the file closing letter; or (b) in the event the lawyer does
not have a written file destruction policy in place or it was not applicable to the
matter in question, the file may be destroyed ten years after the date the last
legal service was rendered in compliance with the protocol described in
paragraph 5." (footnote omitted) (emphasis added); also advising lawyers to
explain in their initial written fee arrangement how they will handle closed
clients files).

Colorado LEO 104 (4/17/99) "The Committee notes that there are certain
circumstances in which the lawyer is required to maintain copies of certain
documents for a period of time regardless of production to the client. See,
e.qg., C.R.C.P., Chapter 23.3, Rules Governing Contingent Fees, Rule 4(b)
(retention of a copy of each contingent fee agreement for a period of six
years); Colo. RPC 1.15(a), (complete records of [trust] account funds and
other property shall be kept by the lawyer and shall be preserved for a period
of seven years after termination of the representation).” (emphasis added);
"Preservation of drafts of documents in the ordinary course of the attorney's
business is not a matter addressed by this opinion. However, if a lawyer does
retain such drafts, they generally are papers to which the client is entitled.").

North Carolina RPC 234 (10/18/96) (holding that a lawyer can store clients
files in electronic form; also noting that an earlier opinion required a lawyer to
retain inactive client files for six years).

Bars have explained that clients and lawyers can agree in a retainer letter how

long the lawyer will retain the file.

\9990705.15

N.Y. City LEO 2010-1 (2010) ("Retainer agreements and engagement letters
may authorize a lawyer at the conclusion of a matter or engagement to return
all client documents to the client or to discard some or all such documents,
subject to certain exceptions."; offering the following sample provision: "Once
our engagement in this matter ends, we will send you a written notice
advising you that this engagement has concluded. You may thereafter direct
us to return, retain or discard some or all of the documents pertaining to the
engagement. If you do not respond to the notice within (60) days, you agree
and understand that any materials left with us after the engagement ends
may be retained or destroyed at our discretion. Notwithstanding the
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foregoing, and unless you instruct us otherwise, we will return and/or
preserve any original wills, deeds, contracts, promissory notes or other similar
documents, and any documents we know or believe you will need to retain to
enforce your rights or to bring or defend claims. You should understand that
'materials' include paper files as well as information in other mediums of
storage including voicemail, email, printer files, copier files, facsimiles,
dictation recordings, video files, and other formats. We reserve the right to
make, at our expense, certain copies of all documents generated or received
by us in the course of our representation. When you request copies of
documents from us, copies that we generate will be made at your expense.
We will maintain the confidentiality of all documents throughout this process.";
"Our own files pertaining to the matter will be retained by the firm (as opposed
to being sent to you) or destroyed. These firm files include, for example, firm
administrative records, time and expense reports, personnel and staffing
materials, and credit and account records. For various reasons, including the
minimization of unnecessary storage expenses, we reserve the right to
destroy or otherwise dispose of any documents or other materials retained by
us within a reasonable time after the termination of the engagement.").

e |owa LEO 08-02 (3/4/08) ("Unless the lawyer's insurance carrier requires a
longer period of retention: (a) a lawyer's written file destruction policy should
be no shorter than six years after the last legal service was rendered as
evidence by date of the file closing letter; or (b) in the event the lawyer does
not have a written file destruction policy in place or it was not applicable to the
matter in question, the file may be destroyed ten years after the date the last
legal service was rendered in compliance with the protocol described in
paragraph 5." (footnote omitted) (emphasis added); also advising lawyers to
explain in their initial written fee arrangement how they will handle closed
clients files).

(@) Ethics and property law considerations affect states' approach to clients'
ownership of files generated by their lawyers.

It is important to recognize the distinction between a lawyer's ethics duty to turn
over all or part of a file to a former client (either with or without the former client's
request) and a lawyer's obligation to produce documents in response to a discovery
request in a dispute between the lawyer and the former client. The normal discovery

rules generally define the latter duty.
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ABA Model Rules

In dealing with the ethics side of this issue, the ABA Model Rules takes a
surprisingly neutral and state-specific approach.
Upon termination of representation, a lawyer shall take steps

to the extent reasonably practicable to protect a client's
interests, such as . . . surrendering papers and property to

which the client is entitled . . . . The lawyer may retain
papers relating to the client to the extent permitted by other
law.

ABA Model Rule 1.16(d) (emphasis added).

Restatement

The Restatement deals with a lawyer's file in two sections -- articulating a general
rule and also explaining a lawyer's right to retain the file under certain conditions.
As a general matter, the Restatement explains that

[o]n request, a lawyer must allow a client or former client to
inspect and copy any document possessed by the lawyer
relating to the representation, unless substantial grounds
exist to refuse.

. Unless a client or former consents to non-delivery or
substantial grounds exist for refusing to make delivery, a
lawyer must deliver to the client or former client, at an
appropriate time and in any event promptly after the
representation ends, such originals and copies of other
documents possessed by the lawyer relating to the
representation as the client or former client reasonably
needs.

Restatement (Third) of Law Governing Lawyers 8§ 46(2), (3) (2000).

A comment describes the type of documents that a lawyer must furnish the client
even without the client asking.
Even without a client's request or the discovery order of a

tribunal, a lawyer must voluntarily furnish originals or copies
of such documents as a client reasonably needs in the
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circumstances. In complying with that standard, the lawyer
should consider such matters as the client's expressed
concerns, the client's possible needs, customary practice,
the number of documents, the client's storage facilities, and
whether the documents originally came from the client. The
client should have an original of documents such as
contracts, while a copy will suffice for such documents as
legal memoranda and court opinions. Except under
extraordinary circumstances -- for example, when a client
retained a lawyer to recover and destroy a confidential
letter -- a lawyer may keep copies of documents when
furnished to a client.

If not made before, delivery must be made promptly after the
representation ends. The lawyer may withhold documents to
induce the client to pay a bill only as stated in § 43. During
the representation, the lawyer should deliver documents
when the client needs or requests them. The lawyer need
not deliver documents when the client agrees that the lawyer
may keep them or where there is a genuine dispute about
who is entitled to receive them . . ..

Restatement (Third) of Law Governing Lawyers 8§ 46 cmt. d (2000).

Another comment describes three situations in which a lawyer may refuse to
provide the client access to the file.
First,

[a] lawyer may deny a client's request to retrieve, inspect, or
copy documents when compliance would violate the lawyer's
duty to another . ... That would occur, for example, if a
court's protective order had forbidden copying of a document
obtained during discovery from another party, or if the lawyer
reasonably believed that the client would use the document
to commit a crime . . .. Justification would also exist if the
document contained confidences of another client that the
lawyer was required to protect.

Restatement (Third) of Law Governing Lawyers 8§ 46 cmt. ¢ (2000).

Second,

[u]lnder conditions of extreme necessity, a lawyer may
properly refuse for a client's own benefit to disclose
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Third,

Id.

Analyses

documents to the client unless a tribunal has required
disclosure. Thus, a lawyer who reasonably concludes that
showing a psychiatric report to a mentally ill client is likely to
cause serious harm may deny the client access to the
report . ... Ordinarily, however, what will be useful to the
client is for the client to decide.

[a] lawyer may refuse to disclose to the client certain law-firm
documents reasonably intended only for internal review,
such as a memorandum discussing which lawyers in the firm
should be assigned to a case, whether a lawyer must
withdraw because of the client's misconduct, or the firm's
possible malpractice liability to the client. The need for
lawyers to be able to set down their thoughts privately in
order to assure effective and appropriate representation
warrants keeping such documents secret from the client
involved. Even in such circumstances, however, a tribunal
may properly order discovery of the document when
discovery rules so provide. The lawyer's duty to inform the
client . .. can require the lawyer to disclose matters
discussed in a document even when the document itself
need not be disclosed.

State Courts and Bars

T. Spahn

The debate over a lawyer's obligation to provide the file to a former client

involves several aspects.

McGuireWoods LLP

(5/9/17)

First, states disagree about what portions of the file a lawyer must turn over to a

former client.

e Travis v. Supreme Court Comm. on Prof'l| Conduct, 306 S.W.3d 3, 7 (Ark.

2009) (noting the debate between the states about whether a lawyer must
disclose to the client the lawyer's "entire file" or just the "end product” of the
lawyer's services; finding it unnecessary to decide which one Arkansas would
follow).

\9990705.15
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Jones v. Comm'r, 129 T.C. 146, 157 (T.C. 2007) (noting the debate among
the states about ownership of a lawyer's file; finding it unnecessary to decide
how Oklahoma would address the issue, because the material at issue did
not amount to work product and therefore belonged to the client; "Because
the materials are not work product, it is not necessary for us to determine in
this case whether Oklahoma would follow the majority or minority view with
regard to ownership of case files. We are aware of no court that has held that
clients have no ownership interests in their respective case files. Rather, as
we have summarized above, all jurisdictions that have considered explicitly
the issue of ownership of case files have held that clients have superior
property rights in at least those items in the case file that are not the
attorney's self-created work product. Those courts that have served a
property right to the attorney have done so only with regard to the attorney's
personal notes, working drafts and papers, and internal memoranda. The
materials in issue in this case fall outside of this work product exception.
Thus, under either approach, the documents in issue in this case belong
property to petitioner's client, McVeigh [Oklahoma City bomber], and not to
petitioner.").

District of Columbia LEO 333 (12/20/05) ("Upon the termination of
representation, an attorney is required to surrender to a client, to the client's
legal representative, or to a successor in interest the entire ‘file' containing the
papers and property to which the client is entitled. This includes copies of
internal notes and memoranda reflecting the views, thoughts and strategies of
the lawyer.”; "The Committee has recognized that the surrender of all files to
the client at the termination of a representation is the general rule and that the
work-product exception applicable to liens for unpaid fees or expenses should
be construed narrowly."; "Indeed, the Committee has explicitly recognized
that the District of Columbia has rejected the 'end-product’ approach of some
jurisdictions -- where the client only owns the pleadings, contracts, and
reports that reflect the final result of the attorney's work -- in favor of the
majority, 'entire file' approach, 'which does not permit a lawyer to acquire a
lien on any of the contents of the client file except that portion of work product
within the file that has not been paid for." D.C. Ethics Op. 283 n.3 (1988)."
(footnote omitted); "A minority of courts and state bar legal ethics authorities
distinguish between the 'end product’ of an attorney's services -- e.g., filed
pleadings, final versions of documents prepared for the client's use, and
correspondence with the client, opposing counsel and witnesses -- and the
attorney's 'work product' leading to the creation of those end product
documents, which remains the property of the attorney (see, e.q., Federal
Land Bank v. Federal Intermediate Credit Bank, 127 F.R.D. 473, aff'd in part
and rev'd in part on other grounds, 128 F.R.D. 182 (S.D. Miss. 1989);
Corrigan v. Armstrong, Teasdale, Schlafly, Davis & Dicus, 824 S.W. 2d 92
(Mo. Ct. App.); Alabama State Bar, Formal Ethics Op. RO 86-02; Arizona
State Bar Comm. on Rules of Prof'| Conduct, Op. No. 92-1; lllinois State Bar
Assn., Op. No. 94-13; North Carolina State Bar Ethics Comm., RPC 178
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(1994); Rhode Island Supreme Ct. Ethics Advisory Panel, Op. No. 92-88
(1993); Wisconsin Ethics Opinion E-82-7 (1998)).").

Most states follow the majority rule, which requires lawyers to turn over

essentially their entire substantive file.
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Virginia Rule 1.16(e) ("All original, client-furnished documents and any
originals of legal instruments or official documents which are in the lawyer's
possession (wills, corporate minutes, etc.) are the property of the client and,
therefore, upon termination of the representation, those items shall be
returned within a reasonable time to the client or the client's new counsel
upon request, whether or not the client has paid the fees and costs owed the
lawyer. If the lawyer wants to keep a copy of such original documents, the
lawyer must incur the cost of duplication. Also upon termination, the client,
upon request, must also be provided within a reasonable time copies of the
following documents from the lawyer's file, whether or not the client has paid
the fees and costs owed the lawyer: lawyer/client and lawyer/third-party
communications; the lawyer's copies of client-furnished documents (unless
the originals have been returned to the client pursuant to this paragraph);
transcripts, pleadings and discovery responses; working and final drafts of
legal instruments, official documents, investigative reports, legal memoranda,
and other attorney work product documents prepared or collected for the
client in the course of the representation; research materials; and bills
previously submitted to the client. Although the lawyer may bill and seek to
collect from the client the costs associated with making a copy of these
materials, the lawyer may not use the client's refusal to pay for such materials
as a basis to refuse the client's request. The lawyer, however, is not required
under this Rule to provide the client copies of billing records and documents
intended only for internal use, such as memoranda prepared by the lawyer
discussing conflicts of interest, staffing considerations, or difficulties arising
from the lawyer-client relationship. The lawyer has met his or her obligation
under this paragraph by furnishing these items one time at client request
upon termination; provision of multiple copies is not required. The lawyer has
not met his or her obligation under this paragraph by the mere provision of
copies of documents on an item-by-item basis during the course of the
representation.").

Arizona LEO 08-02 (12/2008) (holding that a lawyer's file belonged to the
clients and not to the lawyer; indicating that a lawyer determining how long to
maintain a client's files "should consider the general purposes of file retention
stated above along with specific factors articulated in Op. 98-07: the client's
foreseeable interests; the applicable statutes of limitations; the length of the
client's sentence or probation in criminal cases; and the uses of the material
in question to the former client"; noting an earlier Arizona opinion that
recommended indefinite file retention for "'probate or estate matters, homicide
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cases, life sentence cases and lifetime probation case.™; "File retention can
be costly due to the volume of cases to be stored and the sheer quantity of
documents comprising each individual file. In an effort to minimize file-
storage costs, lawyers have asked whether they can purge client files of
nonessential or irrelevant documents prior to storage. Because the client is
entitled to the file in its entirety, and not just those portions that the lawyer
deems to be essential or relevant, lawyers should not conduct such a purge
without first consulting the client. The file is for the benefit of the client and
any decisions about which documents to keep and which documents to purge
should focus on the client's future need for the documents and the possibility
of future litigation to protect the interests of the client, not the lawyer's
possible future use for the documents."”; noting that lawyers may intend to
give the entire file to the client upon termination of the representation; holding
that "lawyers should not purge files of documents prior to storage without
notice to the client and permission from the client”; "In the absence of a file-
retention policy, a lawyer must make reasonable efforts to notify the client
prior to destroying the file. If the lawyer is unsuccessful, the lawyer must then
determine whether applicable law requires preserving the file. If the law does
not require further preservation, the lawyer should safeguard the client file for
a period of time equal to that under Arizona law for the abandonment of
personal property. . . . After the file may be regarded as abandoned, then the
lawyer must carefully review the file to confirm that no procedural or statutory
requirements obligate the lawyer to retain the file further, that there will be no
further litigation, and that there is no longer any substantial purpose served in
retaining the file. Given these obligations, creating and implementing a policy
for the retention and destruction may actually decrease the amount of time a
file must otherwise be preserved.” (emphasis added)).

N.Y. City LEO 2008-1 (7/2008) ("With respect to the electronic documents
that the lawyer retains, the lawyer is not under an ethical obligation to
organize those documents in any particular manner, or to store those
documents in any particular storage medium, so long as the lawyer ensures
that the manner of organization and storage does not (a) detract from the
competence of the representation or (b) result in the loss of documents that
the client may later need and may reasonably expect the lawyer to preserve.
To those ends, electronic documents other than e-mails present less difficulty
because they are frequently stored in document management systems in
which they are typically coded with several identifying characteristics, making
it easier to locate and assemble them later. E-mails raise more difficult
organizational and storage issues. Some e-mail systems automatically delete
e-mails after a period of time, so the lawyer must take affirmative steps to
preserve those e-mails that the lawyer decides to save. In addition, e-mails
generally are not coded, or otherwise organized, to facilitate their later
retrieval. Thus, a practice with much to commend it is to organize saved e-
mails to facilitate their later retrieval, for example, by coding them or saving
them to dedicated electronic files. Otherwise, it may be exceedingly difficult
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and expensive for the lawyer to retrieve those e-mails, and, as discussed in
the Opinion, the lawyer must charge the client for retrieval costs that could
reasonably have been avoided. In New York, a client has a presumptive right
to the lawyer's entire file in connection with a representation, subject to
narrow exceptions. The lawyer may charge the client a reasonable fee,
based on the lawyer's customary schedule, for gathering and producing
electronic documents. That fee may reflect the reasonable costs of retrieving
electronic documents from their storage media and reviewing those
documents to determine the client's right of access. It is prudent for lawyer
and client to discuss the retention, storage, and retrieval of electronic
documents at the outset of the engagement and to consider memorializing
their agreement in a retention letter." (emphasis added)).

California LEO 2007-174 (2007) ("An attorney is ethically obligated, upon
termination of employment, promptly to release to a client, at the client's
request: (1) an electronic version of e-mail correspondence, because such
items come within a category subject to release; (2) an electronic version of
the pleadings, because such items . . . come within a category subject to
release; (3) an electronic version of discovery requests and responses,
because such items are subject to release as reasonably necessary to the
client's representation; (4) an electronic deposition and exhibit database,
because such an item itself contains items that come within categories
subject to release; and (5) an electronic version of transactional documents,
because such items are subject to release as reasonably necessary to the
client's representation. The attorney's ethical obligation to release any
electronic items, however, does not require the attorney to create such items
if they do not exist or to change the application (e.g., from Word (.doc) to
WordPerfect (.wpd)) if they do exist. Prior to release, the attorney is ethically
obligated to take reasonable steps to strip from each of these electronic items
any metadata reflecting confidential information belonging to any other
client.").

Supreme Court Attorney Disciplinary Bd. v. Gottschalk, 729 N.W.2d 812, 819
(lowa 2007) ("In general, there are two approaches for determining who owns
the documents within a client's file -- the 'entire file' approach and the 'end
product' approach. . .. The majority of jurisdictions that have addressed this
issue conclude that a client owns his or her entire file, including attorney work
product, subject to narrow exceptions. . . . We agree with the majority of
jurisdictions and adopt the 'entire file' approach to this issue." (emphasis
added)).

Hiatt v. Clark, 194 S.W.3d 324, 329, 330 (Ky. 2006) (holding that a criminal
defendant can obtain his lawyer's files; acknowledging that the files deserve
work product protection, but holding that the lawyer could not withhold them
from his client; "It is meant to protect an attorney, but not from his own former
client, and it does not override questions of ownership."; "For the reasons set
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forth herein, we hold that a writ of mandamus is the most appropriate form of
remedy available to Appellant and find that he is entitled to the entirety of his
client file from Mr. Eardley [staff attorney for Fayette County Legal Aid who
represented defendant], including work product materials, and therefore we
hereby grant the relief sought.").

New Hampshire LEO 2005-06/3 (1/2006) ("Therefore, if a client requests a
copy of her file, the firm has an obligation to provide all files pertinent to
representation of that client, regardless of the burden that it might impose
upon the firm to do so. ... That burden can be managed, in any event,
through computer word search functions or other means that are routinely
used for discovery or other purposes. As in discovery-related matters, it is
incumbent upon the firm to manage its electronic and other files in a way that
will allow for release of a file to a client without releasing other information
that might harm a third party." (emphasis added)).

District of Columbia LEO 333 (12/20/05) ("Upon the termination of
representation, an attorney is required to surrender to a client, to the client's
legal representative, or to a successor in interest the entire 'file' containing the
papers and property to which the client is entitled. This includes copies of
internal notes and memoranda reflecting the views, thoughts and strategies of
the lawyer.”; "The Committee has recognized that the surrender of all files to
the client at the termination of a representation is the general rule and that the
work-product exception applicable to liens for unpaid fees or expenses should
be construed narrowly."; "Indeed, the Committee has explicitly recognized
that the District of Columbia has rejected the 'end-product’ approach of some
jurisdictions -- where the client only owns the pleadings, contracts, and
reports that reflect the final result of the attorney's work -- in favor of the
majority, 'entire file' approach, 'which does not permit a lawyer to acquire a
lien on any of the contents of the client file except that portion of work product
within the file that has not been paid for." D.C. Ethics Op. 283 n.3 (1988)."; "A
minority of courts and state bar legal ethics authorities distinguish between
the 'end product' of an attorney's services -- e.g., filed pleadings, final
versions of documents prepared for the client's use, and correspondence with
the client, opposing counsel and witnesses -- and the attorney's 'work product'
leading to the creation of those end product documents, which remains the
property of the attorney (see, e.q., Federal Land Bank v. Federal Intermediate
Credit Bank, 127 F.R.D. 473, aff'd in part and rev'd in part on other grounds,
128 F.R.D. 182 (S.D. Miss. 1989); Corrigan v. Armstrong, Teasdale, Schlafly,
Davis & Dicus, 824 S.W. 2d 92 (Mo. Ct. App.); Alabama State Bar, Formal
Ethics Op. RO 86-02; Arizona State Bar Comm. on Rules of Prof'| Conduct,
Op. No. 92-1; Illinois State Bar Assn., Op. No. 94-13; North Carolina State
Bar Ethics Comm., RPC 178 (1994); Rhode Island Supreme Ct. Ethics
Advisory Panel, Op. No. 92-88 (1993); Wisconsin Ethics Opinion E-82-7
(1998))." (emphasis added)).
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Loeffler v. Lanser (In re ANR Advance Transp. Co.), 302 B.R. 607, 614 (E.D.
Wis. 2003) (assessing different states' approach to ownership of a lawyer's
file upon termination of the attorney-client relationship; contrasting the
majority rule (permitting the client access to all of the files) and the minority,
which indicates that the client is only entitled to "end product” documents;
finding that the bankruptcy trustee was entitled to files in the possession of
the lawyer; acknowledging that lawyers may assert work product protection,
but refusing to allow a lawyer to withhold documents from the client's
successor).

Swift, Currie, McGhee & Hiers v. Henry, 581 S.E.2d 37, 39 (Ga. 2003) ("A
minority of courts have ruled that a document belongs to the attorney who
prepared it, unless the document is sought by the client in connection with a
lawsuit against the attorney. . .. A majority of courts have ruled that a
document created by an attorney belongs to the client who retained him."
(emphasis added); adopting the majority view).

North Carolina LEO 2002-5 (10/18/02) ("If a lawyer determines that an e-mail
communication (whether in electronic format or hard copy) should be retained
as a part of a client's file, at the time of the termination of the representation,
the lawyer should provide the client with a copy of the retained e-mail
communication, together with the other documents in the client's file, subject
to the limitations set forth in CPR 3."; "Rule 1.16(d) requires the lawyer to take
'reasonably practicable' steps to protect the interests of the client upon
termination. In light of the widespread availability of computers, this standard
is met if Attorney provides Client with a computer disk containing the retained
e-mail communications or otherwise transmits them to Client in an electronic
format.").

Sage Realty Corp. v. Proskauer Rose Goetz & Mendelsohn LLP, 689 N.E.2d
879, 882, 883 (N.Y. 1997) (rejecting the minority view under which a lawyer
must only provide the "end product” of the lawyer's work to the client upon
request; holding that "[b]arring a substantial showing by the Proskauer firm of
good cause to refuse client access, petitioners should be entitled to inspect
and copy work product materials, for the creation of which they paid during
the course of the firm's representation” (emphasis added)).

Other authorities indicate that lawyers may withhold from clients non-final

documents such as drafts, legal memoranda, etc.
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625 Milwaukee, LLC v. Switch & Data Facilities Co., Case No. 06-C-0727,
2008 U.S. Dist. LEXIS 19943, at *4 n.2, *5 (E.D. Wis. Feb. 29, 2008)
(analyzing implications of a joint representation by the law firms of Blank
Rome and Quarles & Brady and a parent and its wholly owned subsidiary,
which the parent sold to another company; noting that the change in the
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subsidiary's "ownership does not alter its existence"; explaining that the
former subsidiary had now sued its former parent; "The parties agree that
Wisconsin law governs the issues of document ownership and attorney-client
privilege inasmuch as this is a diversity case. In Wisconsin, 'end product'
documents such as filed pleadings, final versions of documents prepared for
the client's use, and correspondence with the client or opposing counsel
belong to the client." (emphasis added); ultimately concluding that the two law
firms jointly represented the parent and the wholly owned subsidiary in the
sales transaction, and therefore had to produce pre-transaction documents
and some post-transaction documents that referred to the law firm's service
before the transaction).

Pennsylvania LEO 2007-100 (2007) (holding that the client owns the files
created by a lawyer while representing the client; explaining that the client
might not be entitled to some internal documents; "Examples of items that
might fall outside the scope of the formal 'file' are internal memoranda and
notes generated primarily for a lawyer's own purposes in working on the
client's problem. Particularly in the context of complex litigation involving
numerous lawyers, it is nearly impossible to define on an a priori basis what
must be part of the client's file." (footnote omitted); noting the debate between
states following the "entire file" approach and the "limited file" approach;
following the latter, but with a proviso: "A substantial subset of the 'entire file'
group of jurisdictions allow other 'non-substantive' items, generally those
associated with law practice management, to be excluded from the ‘file' that
belongs to the client. Under this approach, the client would not ordinarily be
entitled to internal assignment documents, internal billing records, or purely
private impressions of counsel.”; noting that clients and lawyers can address
file ownership in a retainer agreement, although "it is likely that any such
agreement will undergo close scrutiny if a dispute arises between the client
and the lawyer"; adopting the following guidelines: "A client is entitled to
receive all materials in the lawyer's possession that relate to the
representation and that have potential utility to the client and the protection of
the client's interests. Items to which the client has a presumed right of access
and possession include: (1) all filed or served briefs, pleadings, discovery
requests and responses; (2) all transcripts of any type; (3) all affidavits and
witness statements of any type; (4) all memoranda of law, case evaluations,
or strategy memoranda; (5) all substantive correspondence of any type
(including email), including correspondence with other parties or their
counsel, all correspondence with the client, and correspondence with third
parties; (6) all original documents with legal significance, such as wills, deeds
and contracts; (7) all documents or other things delivered to the lawyer by or
on behalf of the client; and (8) all invoices or statements sent to the client.
The Committee's expectation is that the client would not normally need or
want, and therefore would not typically be given, in response to a generalized
request for access to or possession of the 'file’, the following types of
documents: (a) drafts of any of the items described above, unless they have
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some independent significance (such as draft chains relating to contract
negotiations); (b) attorney notes from the lawyer's personal files, unless those
notes have been placed by the attorney in the case file because they are
significant to the representation; (c) copies of electronic mail messages,
unless they have been placed by the attorney in the file because they are
significant to the representation; (d) memoranda that relate to staffing or law
office administration; (e) items that the lawyer is restricted from sharing with
the client due to other legal obligations (such as 'restricted confidential’
documents of a litigation adversary that are limited to counsel's eyes only). A
client is entitled, however, to make a more specific request for items that are
not generally put in the file, and the client is entitled to such items unless
there are substantial grounds to decline the request. So long as the relevant
considerations are fully discussed with the client, the lawyer and client may
enter into a reasonable agreement that attempts to define the types or limit
the scope of documents that will be retained in the client's file and defines the
client's and lawyer's right to such contents, and the cost for providing access
or possession.").

Utah LEO 06-02 (6/2/06) ("An unexecuted legal instrument such as a trust or
will, or an unfiled pleading, such as an extraordinary writ, is not part of the
‘client’s file' within the meaning of Rule 1.16(d). The lawyer is not required by
Rule 1.16 to deliver these documents to the client at the termination of the
representation.”; "Comment 9 of Rule 1.16 states: 'lt is impossible to set forth
one all encompassing definition of what constitutes the client's file. However,
the client file generally would include the following: all papers and property
the client provides to the lawyer; litigation material such as pleadings,
motions, discovery, and legal memoranda; all correspondence; depositions;
expert opinions; business records; exhibits or potential evidence; and witness
statements. The client file generally would not include the following: the
lawyer's work product such as recorded mental impressions; research notes;
legal theories; internal memoranda; and unfiled pleadings."; "[D]epriving the
client of unexecuted legal instruments (such as agreements, trusts and wills)
will not normally prejudice the client's interests. The same is true of
withholding from the client unfiled legal pleadings. The client is entitled to the
client's own papers and property and the 'client's file,' and the client may
deliver these to new counsel for the purpose of preparing the legal
instruments and the legal pleadings in accordance with the instructions of the
client.”; "Our interpretation of Comment 9 also is consistent with public policy
on two fronts: (i) lawyers should not be exposed to liabilities arising from a
requirement that the lawyer deliver to the client upon termination of the
representation legal instruments that are neither executed nor filed as such
instruments may be incomplete drafts or unchecked final documents not
appropriate for execution of filing by the client or the client's new counsel; and
(ii) the Utah Rules of Professional Conduct should not be interpreted in a
manner to encourage and facilitate unscrupulous clients in defrauding lawyers
by requesting the preparation of legal instruments, then terminating the
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attorney-client relationship after the legal instruments are prepared, for the
purpose of obtaining the lawyer's services without payment.").

Pennsylvania LEO 1996-157 (11/20/96) ("There is a recognized exception to
asserting a lien if the retention of the file would cause 'substantial prejudice’ to
your client. Under these circumstances, the requirement of Rule 1.16(d)
would take precedence and you would be required to surrender the file to
your client. 'Substantial prejudice' as contemplated by Opinion No. 94-35
means that prejudice to the client that is not permitted by the Rules. Rules
1.15(b) and 1.16(d) (first sentence); On the other hand, if retention of the file
would merely result in 'prejudice’ as that term is defined in Opinion No. 94-35,
which would be prejudice which is tolerated by the Rules, the file would not
have to be surrendered. Whether retaining a file would result in mere
‘prejudice’ or 'substantial prejudice’' must be determined on a case by case
basis."; "l should caution that there appears to be a trend in the law to favor a
client's access to his file over an attorney's lien in certain circumstances. . . .
Therefore, where a right to a retaining lien is arguable, and there is a doubt as
to whether withholding the file would cause 'substantial prejudice’ to a client,
any doubt should be resolved in favor of relinquishment and the lawyer
should consider returning the file without asserting a lien and subsequently
bringing a civil action for recovery of the costs."; "However, the lawyer need
not deliver his internal memos and notes which had been generated primarily
for his own purposes in working on the client's problem."; "Consistent with the
concept that the client is entitled to receive what he has paid for, it is my
opinion that whatever documents you conclude are 'papers and property to
which the client is entitled,’ that those original documents are your client's
property and should be provided. | do not believe it would be appropriate to
provide a ‘copy’ of the file at the client's expense. To the extent you wish to
retain any portion of the file, the associated duplicating expense should be
treated by you as 'a cost of doing business' and should not be billed to the
client.").

Kansas LEO 92-5 (7/30/92) ("When counsel has been paid in full and
discharged by client and no action is pending on the case file, we opine
‘client's property' under MRPC 1.16(d) includes (1) documents brought to the
attorney by the client or client's agents, (2) deposition or other discovery
documents pertinent to the case for which client was billed and has paid for
(expert witness opinions, etc.) and (3) pleadings and other court papers and
such other documents as are necessary to under stand [sic] and interpret
documents highlighted above. Such documents, being 'client property' must
be returned unconditionally and additional photocopy fees as part of an
unconditional return of such documents are inconsistent with MRPC 1.16(d).
Other documents requested by client not amounting to this definition of 'client
property’ may be copied at a reasonable expense tot he [sic] client, such
‘expense’ to represent actual costs, not a profit. Work product, as defined
elsewhere in case law, is not client property under this rule.").
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Ohio LEO 2010-2 (4/9/10) ("Internal office management memoranda such as
personnel assignments or conflicts of interest checks will probably not be
items reasonably necessary to a client's representation. But, a lawyer's notes
regarding facts about the case will most likely be an item reasonably
necessary to a client's representation. If a lawyer's note includes both items
reasonably necessary to a client's representation and items not reasonably
necessary, a lawyer may ethically redact from the note those items not
reasonably necessary, or if more practical, a lawyer may prepare a note for
the client that includes only the items reasonably necessary to the client's
representation. Any expense, such as copying costs, incurred by a lawyer in
turning over a client's file to a client upon request must be borne by the
lawyer." (emphasis added); relying on a unique Ohio Rule 1.16(d): "As part
of the termination of representation, a lawyer shall take steps, to the extent
reasonably practicable, to protect a client's interest. The steps include giving
due notice to the client, allowing reasonable time for employment of other
counsel, delivering to the client all papers and property to which the client is
entitled, and complying with applicable laws and rules. Client papers and
property shall be promptly delivered to the client. 'Client papers and property’
may include correspondence, pleadings, deposition transcripts, exhibits,
physical evidence, expert reports, and other items reasonably necessary to
the client's representation.™; explaining that "[ijn Ohio there is no common law
lien on a client's files in a contingent fee case. . . . And, in Ohio there is no
statutory lien on the client files. The legality of a lien is a question of law
outside this Board's advisory authority."; noting that "[ijn Ohio, lawyers have
violated Prof. Cond. Rule 1.16(d) (and other rules) by refusing to turnover [sic]
client files to the client.").

Saroff v. Cohen, No. E2008-00612-COA-R3-CV, 2009 Tenn. App. LEXIS 84,
at *19 (Tenn. Ct. App. Feb. 25, 2009) (holding that a lawyer did not have to
make invoices available to the client; "We agree that the invoices are property
of the law firm. . .. The invoices were accounts receivable records generated
for the purpose of memorializing the cost to the client of legal services
rendered and were maintained in the general course of business. The
invoices did not become part of the client file simply because they were
placed in the client's file. In addition, the invoices are not considered work
product because they were not prepared for the benefit of Mr. Saroff; rather
the invoices were generated for the benefit of Mr. Cohen and the firm to
ensure payment of legal services rendered." (emphasis added)).

Arizona LEO 04-01 (1/2004) ("While an attorney may withhold internal
practice management memoranda that does not reflect work done on the
client's behalf, the burden is on the attorney claiming the lien to identify with

240



Ethics Issues Facing Trust and Estate Lawyers McGuireWoods LLP
Hypotheticals and Analyses T. Spahn  (5/9/17)

ABA Master

\9990705.15

specificity any other documents or materials in the file which the attorney
asserts are subject to the retaining lien, and which would not prejudice the
client's interests, if withheld from the client.”).

Wisconsin LEO E-00-03 (2003) ("It has generally been recognized that each
client file is the client's property even though that file is maintained by the
lawyer in the lawyer's office. . .. However, certain papers maintained by the
lawyer in client files may be the work product of the lawyer and need not be
produced to the client on demand. Where this line of demarcation is drawn
has never been precisely defined. The Professional Ethics Committee finds
the following definition of which papers the lawyer is not required to produce
at the client's demand to be sound and instructive. There are two primary
areas in which the lawyer properly retains papers and documents that do not
constitute papers and property to which the client is entitled. One includes
documents used by the attorney to prepare initial documents for the client, in
which a third party, for example, another client, has a right to nondisclosure.
A lawyer has the right to withhold pleadings or other documents related to the
lawyer's representation of other clients that the lawyer used as a model on
which to draft documents for the current client. However, the product drafted
by the lawyer may not be withheld. A second area involves those documents
that would be considered personal attorney work product and not papers and
property to which the client is entitled. Certain materials may be withheld
such as, for example, internal memoranda concerning the client file, conflict
checks, personnel assignments, and lawyers' notes reflecting personal
impressions and comments relating to the business of representing the client.
This information is personal attorney work product that is not needed to
protect the client's interests, and does not constitute papers or property to
which the client is entitled."; also explaining that lawyers may charge the
client for the cost of copying files that the client requests, and can also charge
for "staff and professional time necessarily incurred to search databases to
identify files that contain documents that may fall within the client's request”
(emphasis added)).

Colorado LEO 104 (4/17/99) ("There are two primary areas in which the
lawyer properly retains papers and documents which do not constitute papers
and property to which the client is entitled. One includes documents, used by
the attorney to prepare initial documents for the client, in which a third party,
e.q., another client, has a right to non-disclosure. A lawyer has the right to
withhold pleadings or other documents related to the lawyer's representation
of other clients that the lawyer used as a model on which to draft documents
for the present client. However, the product drafted by the lawyer may not be
withheld."; "A second area involves those documents that would be
considered personal attorney-work product, and not papers and property to
which the client is entitled. Certain documents may be withheld: for example,
internal memoranda concerning the client file, conflicts checks, personnel
assignments, and lawyer notes reflecting personal impressions and
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comments relating to the business of representing the client. This information
is personal attorney-work product that is not needed to protect the client's
interests, and does not constitute papers and property to which the client is
entitled.”; "While there is some authority to the contrary, the majority of
authority asserts that preliminary drafts, legal research, and legal research
memoranda are not properly retained by the attorney as personal
attorney-work product and must be surrendered. The Committee agrees with
this view."; "Internal firm administration documents, such as conflicts checks
and personnel assignments, properly are retained as personal attorney-work
product. The lawyer may withhold certain firm documents that were intended
for law office management or use. Production would not be needed to protect
the client's interests in the matter."; "It is much more difficult to address
personal lawyer notes, especially those notes containing personal
impressions and comments. While recognizing that clear direction in this
area depends on the specific facts encountered by a lawyer, the Committee
reminds lawyers that the client's interests must be protected by the extent
reasonably practicable. For example, if certain lawyer notes contain factual
information, such as the content of client interviews, the information in those
notes should be delivered to the client. In the event that certain personal
impressions are intertwined with such factual information, those notes could
be redacted or summarized to protect the interests of both the client and the
lawyer."; "The Committee notes that there are certain circumstances in which
the lawyer is required to maintain copies of certain documents for a period of
time regardless of production to the client. See, e.g., C.R.C.P., Chapter 23.3,
Rules Governing Contingent Fees, Rule 4(b) (retention of a copy of each
contingent fee agreement for a period of six years); Colo. RPC 1.15(a)[]
(complete records of [trust] account funds and other property shall be kept by
the lawyer and shall be preserved for a period of seven years after
termination of the representation).”; "Preservation of drafts of documents in
the ordinary course of the attorney's business is not a matter addressed by
this opinion. However, if a lawyer does retain such drafts, they generally are
papers to which the client is entitled.").

lllinois LEO 94-13 (1/1995) (explaining what materials a lawyer must provide
to a former client; "With respect to the sixth category, internal administrative
materials, the Committee does not believe that a client is entitled to copies of
or access to such materials under either Rule 1.4(a) or Rule 1.15(b). These
materials are not relevant to the status of the client's matter and are usually
prepared only for the lawyer's internal use. Nor are these materials property
of the client that a lawyer must deliver upon request. Thus the failure of the
lawyer to deliver or provide access to such materials will not prejudice the
client."” (emphasis added); "A lawyer may refuse to disclose to the client
certain law firm documents reasonably intended only for internal review, such
as a memorandum discussing which lawyers in the firm should be assigned to
a case, whether a lawyer must withdraw because of the client's misconduct,
or the firm's possible malpractice liability to the client. The need for lawyers to
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be able to set down their thoughts privately in order to assure effective and
appropriate representation warrants keeping such documents secret from the
client involved."; "With respect to the seventh category, which comprises the
lawyer' notes and factual or legal research material, including the type of
investigative materials involved in the present inquiry, the Committee is aware
that various courts and ethics committees have taken differing positions on
the nature of such materials. In the absence of controlling lllinois authority or
a clear majority in the other states, the Committee concludes that the better
rule is that these materials are the property of the lawyer. As such, the
materials generally need not be delivered to the client.”; "In summary, the
Committee concludes under the facts presented that the lawyer may properly
refuse to provide or disclose the lawyer's materials to the client because the
materials in question are the lawyer's property and disclosure to the client
could lead to harm to the client and his former wife. The Committee also
notes that the lawyer could, in the exercise of the lawyer's professional
judgment, release the materials to the client, but the lawyer is not required to
do so by the Rules of Professional Conduct.").

Not surprisingly, lawyers normally can withhold other clients' documents that

have been placed in the file.
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Wisconsin LEO E-00-03 (2003) ("It has generally been recognized that each
client file is the client's property even though that file is maintained by the
lawyer in the lawyer's office. . . . However, certain papers maintained by the
lawyer in client files may be the work product of the lawyer and need not be
produced to the client on demand. Where this line of demarcation is drawn
has never been precisely defined. The Professional Ethics Committee finds
the following definition of which papers the lawyer is not required to produce
at the client's demand to be sound and instructive. There are two primary
areas in which the lawyer properly retains papers and documents that do not
constitute papers and property to which the client is entitled. One includes
documents used by the attorney to prepare initial documents for the client, in
which a third party, for example, another client, has a right to nondisclosure.
A lawyer has the right to withhold pleadings or other documents related to the
lawyer's representation of other clients that the lawyer used as a model on
which to draft documents for the current client. However, the product drafted
by the lawyer may not be withheld. A second area involves those documents
that would be considered personal attorney work product and not papers and
property to which the client is entitled. Certain materials may be withheld
such as, for example, internal memoranda concerning the client file, conflict
checks, personnel assignments, and lawyers' notes reflecting personal
impressions and comments relating to the business of representing the client.
This information is personal attorney work product that is not needed to
protect the client's interests, and does not constitute papers or property to
which the client is entitled.” (emphasis added); also explaining that lawyers
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may charge the client for the cost of copying files that the client requests, and
can also charge for "staff and professional time necessarily incurred to search
databases to identify files that contain documents that may fall within the
client's request”).

Colorado LEO 104 (4/17/99) ("There are two primary areas in which the
lawyer properly retains papers and documents which do not constitute papers
and property to which the client is entitled. One includes documents, used by
the attorney to prepare initial documents for the client, in which a third party,
€.g., another client, has a right to non-disclosure. A lawyer has the right to
withhold pleadings or other documents related to the lawyer's representation
of other clients that the lawyer used as a model on which to draft documents
for the present client. However, the product drafted by the lawyer may not be
withheld." (emphasis added); "A second area involves those documents that
would be considered personal attorney-work product, and not papers and
property to which the client is entitled. Certain documents may be withheld:
for example, internal memoranda concerning the client file, conflicts checks,
personnel assignments, and lawyer notes reflecting personal impressions and
comments relating to the business of representing the client. This information
is personal attorney-work product that is not needed to protect the client's
interests, and does not constitute papers and property to which the client is
entitled.”; "While there is some authority to the contrary, the majority of
authority asserts that preliminary drafts, legal research, and legal research
memoranda are not properly retained by the attorney as personal
attorney-work product and must be surrendered. The Committee agrees with
this view."; "Internal firm administration documents, such as conflicts checks
and personnel assignments, properly are retained as personal attorney-work
product. The lawyer may withhold certain firm documents that were intended
for law office management or use. Production would not be needed to protect
the client's interests in the matter.”; "It is much more difficult to address
personal lawyer notes, especially those notes containing personal
impressions and comments. While recognizing that clear direction in this
area depends on the specific facts encountered by a lawyer, the Committee
reminds lawyers that the client's interests must be protected by the extent
reasonably practicable. For example, if certain lawyer notes contain factual
information, such as the content of client interviews, the information in those
notes should be delivered to the client. In the event that certain personal
impressions are intertwined with such factual information, those notes could
be redacted or summarized to protect the interests of both the client and the
lawyer."; "The Committee notes that there are certain circumstances in which
the lawyer is required to maintain copies of certain documents for a period of
time regardless of production to the client. See, e.g., C.R.C.P., Chapter 23.3,
Rules Governing Contingent Fees, Rule 4(b) (retention of a copy of each
contingent fee agreement for a period of six years); Colo. RPC 1.15(a),
(complete records of [trust] account funds and other property shall be kept by
the lawyer and shall be preserved for a period of seven years after

244



Ethics Issues Facing Trust and Estate Lawyers McGuireWoods LLP
Hypotheticals and Analyses T. Spahn  (5/9/17)

ABA Master

termination of the representation).”; "Preservation of drafts of documents in
the ordinary course of the attorney's business is not a matter addressed by
this opinion. However, if a lawyer does retain such drafts, they generally are
papers to which the client is entitled.").

Delaware LEO 1997-5 (11/25/97) ("In the Committee's view, the Inquiring
Attorney's obligations to his former client under Rule 1.16(d) do not, under the
circumstances presented, include surrendering information which Inquiring
Attorney received pursuant to the Joint Defense Agreement. First, it does not
appear that the information is 'papers and property to which the client is
entitled." The information was provided to the Inquiring Attorney by counsel
for B pursuant to express limitations set forth in the Joint Defense Agreement.
Moreover, to the extent that the information includes the Inquiring Attorney's
impressions and work product, it is not property to which A is automatically
entitled."; "Second, Rule 1.16(d) requires an attorney whose engagement is
terminated to take steps that are ‘'reasonably practicable’ to protect the former
client's interest. In the Committee's view, it would be ‘reasonably practicable’
for the Inquiring Attorney to breach the Joint Defense Agreement by providing
the information to a person who is outside the scope of the Agreement.

Doing so could be extremely prejudicial to B, who while not the client of the
Inquiring Attorney, is still owed a duty of fairness. See Rule 3.4 (addressing
fairness to opposing party in litigation setting) and Rule 4.4 (prohibiting a
lawyer from using methods of obtaining evidence that would violate the rights
of third parties including adverse parties in litigation). Indeed, if the Inquiring
Attorney revealed the information to A's new attorney, the Inquiring Attorney
would violate B's right under the Joint Defense Agreement.”; "Third, A's new
attorney presumably can gain access to the information by becoming a party
to the Joint Defense Agreement. Thus, to the extent the new attorney needs
the information, there appears to be a readily available way for him to get it
without prejudicing B."; "Finally, the Committee does not believe that Inquiry
Attorney's refusal to surrender the information constitutes a violation of Rule
1.9. The failure to turn over the information does not constitute using the
information to the former client's disadvantage as contemplated by Rule
1.9.M).

Some states allow lawyers to withhold other material.

\9990705.15

Ohio LEO 2010-2 (4/9/10) ("Whether a lawyer's notes of an interview with a
current or former client are considered client papers to which the current or
former client is entitled upon request pursuant to Prof. Cond. Rule 1.16(d)
depends upon whether the notes are items reasonably necessary to the
client's representation. This determination requires the exercise of a lawyer's
professional judgment. When a client makes a file request to a lawyer, the
lawyer's decision as to whether to relinquish the lawyer's notes will require
examination of the lawyer's notes in the file to determine whether the notes
are items reasonably necessary to the client's representation pursuant to
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Prof. Cond. Rule 1.16(d). A lawyer's notes to himself or herself regarding
passing thoughts, ideas, impression[s], or questions will probably not be items
reasonably necessary to a client's representation. Internal office
management memoranda such as personnel assignments or conflicts of
interest checks will probably not be items reasonably necessary to a client's
representation. But, a lawyer's notes regarding facts about the case will most
likely be an item reasonably necessary to a client's representation. If a
lawyer's note includes both items reasonably necessary to a client's
representation and items not reasonably necessary, a lawyer may ethically
redact from the note those items not reasonably necessary, or if more
practical, a lawyer may prepare a note for the client that includes only the
items reasonably necessary to the client's representation. Any expense, such
as copying costs, incurred by a lawyer in turning over a client's file to a client
upon request must be borne by the lawyer."; relying on a unique Ohio Rule
1.16(d); "As part of the termination of representation, a lawyer shall take
steps, to the extent reasonably practicable, to protect a client's interest. The
steps include giving due notice to the client, allowing reasonable time for
employment of other counsel, delivering to the client all papers and property
to which the client is entitled, and complying with applicable laws and rules.
Client papers and property shall be promptly delivered to the client. 'Client
papers and property’ may include correspondence, pleadings, deposition
transcripts, exhibits, physical evidence, expert reports, and other items
reasonably necessary to the client's representation.”; explaining that "[ijn Ohio
there is no common law lien on a client's files in a contingent fee case. . . .
And, in Ohio there is no statutory lien on the client files. The legality of a lien
is a question of law outside this Board's advisory authority."; noting that "[i]n
Ohio, lawyers have violated Prof. Cond. Rule 1.16(d) (and other rules) by
refusing to turnover [sic] client files to the client.").

California LEO 2007-174 (2007) ("An attorney is ethically obligated, upon
termination of employment, promptly to release to a client, at the client's
request: (1) an electronic version of e-mail correspondence, because such
items come within a category subject to release; (2) an electronic version of
the pleadings, because such items . . . come within a category subject to
release; (3) an electronic version of discovery requests and responses,
because such items are subject to release as reasonably necessary to the
client's representation; (4) an electronic deposition and exhibit database,
because such an item itself contains items that come within categories
subject to release; and (5) an electronic version of transactional documents,
because such items are subject to release as reasonably necessary to the
client's representation. The attorney's ethical obligation to release any
electronic items, however, does not require the attorney to create such items
if they do not exist or to change the application (e.g., from Word (.doc) to
WordPerfect (.wpd)) if they do exist. Prior to release, the attorney is ethically
obligated to take reasonable steps to strip from each of these electronic items
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any metadata reflecting confidential information belonging to any other
client."”).

North Carolina RPC 227 (7/18/97) (holding that under North Carolina ethics
rules a lawyer does not have to supply the lawyer's personal notes to a client
who asks for a copy of the file).

North Carolina RPC 178 (10/21/94) (holding that a lawyer must provide the
lawyer's files to multiple clients, although the lawyer can withhold personal
notes before providing a copy to the clients).

North Carolina RPC 169 (1/14/94) (explaining North Carolina's unique
provision allowing a lawyer to withhold the lawyer's "personal notes™ when
providing a file to a former client (citation omitted)).

Mississippi LEO 144 (3/11/88) ("The right of a lawyer to withhold or retain a
client's file to secure payment of the fee is a matter of law. However,
ethically, a lawyer may not retain a client's file in a pending matter if it would
harm the client or the client's cause. The ownership of specific items in a
client's file is a matter of law. However, ethically, the lawyer should turn over
to a client all papers and property of the client which were delivered to the
lawyer, the end product of the lawyer's work, and any investigative reports
paid for by the client. The lawyer is under no ethical obligations to turn over
his work product to the client.”; "This committee concludes that the
better-reasoned opinions generally recognize that to the extent the client has
a right to his file, then his file consists of the papers